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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The questions are: 


1. Whether the action of the Deputy Postmaster General in issuing 
an order to Postmasters stopping the delivery of all mail addressed to 
appellant (including mail matter in no way related to the enterprise com- 
plained against), refusing the payment of money orders payable to him, 
and ordering the return of such mail matter to senders marked "“fraudu- 
lent", under the alleged authority of 39 USC 259, 732, was contrary to, and 
violative of, the constitutional guarantees of freedom of expression and 
the press under the First Amendment to the Constitution; the right to 
Due Process of Law under the Fifth Amendment and under the Adminis- 
trative Procedure Act of 1946; was legislative in nature and quality; was 
not within properly delegated jurisdiction; was not authorized by law; 
was an erroneous interpretation of the statute in question and the Admin- 
istrative Procedure Act, without substantial evidence to support such 
action, and was otherwise arbitrary, capricious and unwarranted. 

2. Whether the statute, as interpreted and applied, is unconsti- 
tutional. : 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE... 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT: 


Se The Fraud Order Issued By Appellees Is Not Within 
The Jurisdiction Delegated To The Agency And Is 
Not Authorized By Law, But Is Based Upon An 
Erroneous Interpretation Of 39 U.S.C. 259, 732; 
Is Without Substantial Evidence To Support It And 
Is An Arbitrary, Capricious And Unwarranted Action 


The Procedures And Organization Resulting In The 
Deputy Postmaster General's Action Failed To Ac- 
cord Due Process Of Law And Are Contrary To The 
Provisions Of The Administrative Procedure Act 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,530 


REV. MERLE E. PARKER, 
Appellant, 


ARTHUR E. SUMMERFIELD, 
Postmaster General of the United States, 


and 


E. O. SESSIONS, 
Deputy Postmaster General, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from an order of the District Court entered the 13th 
day of June 1958, in which the motion of defendants Arthur E. Summer- 
field, Postmaster General, and E. O. Sessions, Deputy Postmaster 
General, for summary judgment or to dismiss the complaint, was granted; 
the cross-motion of plaintiff was denied; and the complaint for declaratory 
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judgment and injunctive relief against the enforcement of a so-called 
postal fraud order issued against plaintiff by said Deputy Postmaster 
General, was dismissed. Plaintiff's motion for injunction pendente lite, 
was thereby, in effect, denied. Jurisdiction is conferred on this court 
by the provisions of the Act of June 25, 1948, C. 646, 62 Stat. 929 

{28 U.S. Code, 1291); the Declaratory Judgment Act of June 25th, 1948, 
C. 646, 62 Stat. 964 as amended (28 U.S.C. 2201); and the Administra- 
tive Procedure Act of June llth, 1946, C. 324, Section 10, 60 Stat. 237 
as amended (5 U.S.C. 1009). 


STATEMENT OF THE CASE 


According to the complaint (App. pp. 1-8), the material allegations 
of which were admitted by appellees’ motion to dismiss? appellant is a 
teacher and writer on religious and spiritual subjects, using the United 
States mails for the purpose of distributing his teachings and writings to 
members of the public throughout the United States, and is the directing 
head of the Foundation for Divine Meditation, a non-profit organization 
devoted to the teaching and advocacy of religious principles, and has a 
large and substantial investment and interest in said activity, using the 
United States mails for the purpose fof communicating with students, 
members and others located throughout the United States and abroad. 


Under date of April 24th, 1958, a so-called fraud order, No. 56606 
(App. 30) purportedly signed by appellee, E. O. Sessions, Deputy Post- 
master General, was issued by the Post Office Department, directing 
and ordering the Postmaster at Santa Ysabel, California, to, in effect, 
require appeliant, with certain exceptions, to open within 24 hours all 
mail matter received at that Post Office addressed to appellant for ex- 
amination by said Postmaster, who was further ordered and directed to 
return to senders, stamped "fraudulent" all such mail matter which he 
deems to be connected with an enterprise which was the subject of ap- 
T See Embassy Dairy v. Cavalier, 95 U.S. App. D.C. 364; 211 F. 2d 41, 42. 
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pellees' "Final Departmental Decision on Appeal", (App. 27) and, all 
Postmasters were ordered and directed to refuse payment of any postal 






money orders made payable to appellant or his organization or their 






order. 





This action by appellees was the final step in a procedure begun 
“ April 24th, 1953, by the filing by the Solicitor (now General Counsel) of 
the Post Office Department, of a complaint, (App. 35) against appellant 
before the Office of Hearing Examiners in which appellant was charged 
with violation of 39 U.S. Code, Section 259 and 732, in obtaining remit- 
+ tances through the mails for two publications entitled "Sacred Laws Be- 








hind Miracles" and "Secrets of Wealth, Power and Success" respective- 






ly, by means of false and fraudulent pretenses, representations and 






wa promises. Appellant in answering said charges (App. 43) denied the 






allegations of the complaint and pleaded certain affirmative defenses, 






including the failure of the complaint to state a cause of action, the un- 






constitutionality of the proceeding, failure to comply with the provisions 
of the Administrative Procedure Act of 1946 as amended, and alack of 
- jurisdiction, based upon appellant's rights under the First and Fifth 
Amendments to the Constitution of the United States. 







On June 9th and 10th, 1953, a hearing (App. 44-73) on a com- 
plaint and answer was held in Washington, D.C. before Edward Carlick, 
Esq., a Hearing Examiner for the Post Office Department, at which time 







appellant appeared by counsel and at which time evidence was offered by 
. the Assistant Solicitor for the Post Office Department serving as the 
prosecuting official. |The evidence offered which is relevant to the 
instant appeal, consisted of the testimony of a postal inspector that he | 
had ordered the publication "Secrets of Wealth, Power and Success", | 
consisting of ten separate instalments, only seven of which he could 
produce in evidence, (App. 50). These seven instalments disclose that 
both passive and active methods are to be used in seeking to obtain the 
results sought for, the author advocating application of meta-physical 











laws and concepts and the use of mental forces with suggestions for 
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following certain ideas affording opportunity to make money through 
hobbies. The only other testimony was that of an employee of the 
Department of Commerce (App. 52-73) who identified certain publica- 
tions of that Department containing statistical data on matters of com- 
merce and trade. The latter witness, over objection, expressed his 


opinion that such factors are commonly considered necessary to success 


in those fields and that appellant's publication therefore, is of no value” 


There is no evidence of record establishing that appellant has since 
April 1953, engaged in the sale by mail of this publication. 


Following said hearing, the Hearing Examiner, under date of 
November 6, 1953, rendered his Initial Decision (App. 9) in which he 
found and decided that the Solicitor had failed to establish by substantial 
evidence, the allegations that appellant (respondent there) was violating 
the provisions of the statute sought to be invoked as charged in the com- 
plaint. The Solicitor's complaint was accordingly dismissed. 


Under date of November 10th, 1953, William C. O'Brien, Esq., 
the Assistant Solicitor who prosecuted and directed the action against ap- 
pellant, filed with the Office of Hearing Examiners a so-called appeal to 
the Postmaster General (App. 19) from the Hearing Examiner's afore- 
said decision. In opposition to said notice of intention to appeal, ap- 
peliant on December 15th, 1953, filed a motion (App. 19) to dismiss the 
complainant's appeal and to strike his notice of intention to appeal on the 
grounds that the Post Office Department's Rules of Practice in Proceed- 
ings under the Administrative Procedure Act, dated November 6, 1952 
(App. 16-18) and under which the proceeding up to that time had allegedly 
been conducted, -- did not provide for an appeal from a decision of the 
Office of Hearing Examiners against the Solicitor’s complaint. Appel- 
lant's complaint in the court below specifically alleged (App. 4) that said 
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This opinion which was rejected by the Hearing Examiner, (App. 14) was 
adopted by the Deputy Postmaster General as the basis for his reversal action, 
(App. 29) and thus constitutes the sole grounds upon which the "fraud order" was 
issued against appellant. 
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| 
rules were designed and intended by the drafters thereof to apply only to 
appeals to the Postmaster General by a respondent and were not intended 
to permit an appeal by the prosecuting official from a decision dismissing 


his complaint. 


After the Assistant Solicitor had filed with the Office of Hearing 
Examiners, his brief addressed to the Postmaster General in support of 
his appeal and appellant had filed a supplemental motion to strike said 
appeal brief, -- appellant's counsel received a paper (App. 22) dated 
February 18, 1954, signed by a Deputy Postmaster General, denying 
plaintiff's motion to dismiss the Assistant Solicitor's appeal. At about 
the same time appellant's counsel was also furnished with a document 
(App. 23) entitled "Rules of Practice in Proceedings under the Adminis - 
trative Procedure Act -- amended effective January 20, 1954", ‘in which 
an appeal procedure was attempted to be established permitting’ the 
Solicitor to appeal to a Deputy Postmaster General from a Hearing Ex- 
aminer's decision against the Solicitor's complaint. Attached to said 
document was a copy of an order of the Postmaster General delegating 
to the Deputy Postmaster General all of the powers, functions and duties 
conferred by law upon the Postmaster General. 


The aforesaid Rules of Practice dated January 20, 1954 (App. 23) 
were never promulgated or adopted in the form and manner required by 
Sections 3 and 4 of the Administrative Procedure Act of 1946 as amended 
(5 U.S.C. 1002, 1003) Section 5(a) of the Federal Register Act (44 U.S.C. 
305), no notice of promulgation or intent to promulgate same ever having 







been published in the Federal Register Gi same were not published in the 
Federal Register? Likewise, neither said nonpublished Rules of Prac- 
tice nor any other extant rules contained a description of central and 

field organizations of the Post Office Department with respect to appeals 
from a Hearing Examiner's decision, including delegations by the Agency 


$ See record in Parker v. Summerfield, No. 13, 437 in this court, for memo- 
randum filed therein at the request of the court by counsel for the Postmaster 
General wherein it was admitted that said rules were not published in the Federal 
Register. This memorandum filed March 26, 1957 appears in the appendix hereto 
at page 83. : 
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of final authority, and no statements of the general course and method 
by which the Agency's appeal functions are channeled and determined 
have ever been properly published as a regulation. 


Appellant was ordered by the Deputy Postmaster General to file 
an answer to the Assistant Solicitor's appeal but instead of complying 
with this order and procedure at that time, appellant sought to test the 
validity of this action through a complaint for declaratory judgment, and 
for injunctive relief, filed in the United States District Court for the 
District of Columbia (Civil Action No. 4891-54) which complaint on 
motion of the defendant, Arthur E. Summerfield, Postmaster General, 
was dismissed on the grounds that plaintiff had failed to exhaust his ad- 
ministrative remedy in the Post Office Department proceeding. On 


appeal, this court, No. 13, 437 decided March 28, 1957, 100 U.S. App. D.C. <« 


98 __; 243 F.2d 42) affirmed the decision on the authority of Cadillac 
Publishing Co. v. Summerfield, 97 U.S. Appeals D.C. 14; 227 F.2d 29; 
Cert. denied 350 U.S.901{1955, Under date of May 27,1957, appellant 
did file his answer to the Solicitor’s appeal from the Hearing Examiner's 


decision. 


Thereafter on April 24, 1958, and without any hearing or notice 
to appellant, the mail stoppage order against appellant was issued and 
the Deputy Postmaster General's Final Departmental Decision upon 
appeal was entered in the proceeding. Said so-called Final Departmen- 
tal Decision affirmed the decision of the Hearing Examiner in part, but 
reversed said decision on the contention that while appellant's distri- 
bution through the mails of material relating to his publication entitled 
"The Sacred Laws Behind Miracles" is not unlawful because the testi- 
mony of the Solicitor’s medical expert was not relevant in cases involv- 
ing mental healing, yet appellant’s companion course "Secrets of 


In that case, as here, the Deputy Postmaster General later also reversed 
the Hearing Examiner and issued an unlawful order. While awaiting argument on 
the second appeal (Cadillac Publishing Co. v. Summerfield, No. 14,205) in this 
court the government in effect confessed error by voluntarily revoking the De- 
puty Postmaster General's order. On March 6, 1958, this court ordered the 
District Court to dismiss the complaint for mootness. 


. 2 


ha 
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Wealth, Power and Success" was unlawful because the making of money 


is a physical procedure which differs from a cure of an organic distur- 
4 
bance in the remitter's body by mental influence. ed 


On May 2d, 1958 appellant filed in the District Court his com- 
plaint (App. 1) for review and injunctive relief against the aforesaid 
action, together with his application for injunctive relief pendente lite 
(App. 32). Appellees filed no responsive pleading but filed their motion 
for summary judgment or in the alternative to dismiss the complaint, 
(App. 34) and appellant then filed his cross-motion for summary judg- 
ment (App. 77). The scheduled hearing on appellant's application for 
injunctive relief pendente lite, was expanded to include these respective 
motions” following ae? the court below entered his Findings of Fact 
and Conclusions of Law, © (App. 90) and his order dismissing the com- 
plaint (App.92). This appeal followed and the record was docketed in 
this court the 19th day of June 1958. Appellant did thereupon file a 
motion for injunctive relief pending appeal, which motion was withdrawn 
without prejudice, by leave of this court on June 30, 1958, there having 
been filed of record on June 25, 1958, a_ stipulation between the parties 
hereto under which appellant during the pendency of this appeal, is per- 
mitted to receive all mail matter addressed to him upon the understanding 
. It should be noted that as conceded by appellees in the court below, the only 


publication involved in the instant case is the one entitled, "Secrets of pease, 
Power and Success". 


5 At the hearing defendants produced copies of the papers filed in the ad- 
ministrative proceedings (with exception of the copy of respondent's brief in 
answer to the Solicitor's appeal brief) including the official transcript of the 
testimony and other evidence taken before the, Hearing Examiner, the perti- 

nent portions of which appear in the joint appendix at pages 44 through 73. To 
the material submitted, there was attached an affidavit of the prosecuting offi- 
cial (App. 74) purporting to establish that the deposing official did not participate 
in the final adjudication by the Deputy Postmaster General. 


6 It should be noted that fact numbered 11 refers to the publication "The 
Sacred Laws Behind Miracles" which is not an issue in this case. Appellant 

had previously submitted his counter-proposal as to Findings of Fact (App. 84) 

in which the issue was restricted to the publication "Secrets of Wealth, Power 
and Success" but the court below by fiat rejected all of appellant's proposals. 

The proposals submitted by appellant followed those submitted by appellees (which 
the court adopted in toto with one minor exception) after the court had announ- 

ced his decision against the complaint. 


i 
' 


| 
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that any mail matter relating to the publication "Secrets of Wealth, 
Power and Success" would be returned to the Postmaster at Santa 
Ysabel, California, to be held by him until the final determination of 
this case. This arrangement is presently in effect and the results 


thereof are shown by the affidavit of appellant attached to his motion 
for leave to add same to the record. 


STATUTES AND RULES INVOLVED 


1. The pertinent portions of Secs. 259 and 732 of Title 39, U.S. 
Code, under which the Solicitor filed his complaint against appellant 
with the Office of Hearing Examiners for the Department, provide: 


"Sec.259. Mail of persons conducting lotteries or 
fraudulent schemes returned; evidence of agency. The 
Postmaster General may, ugon evidence satistactogy takin 
. . . that any person... is conducting any... scheme 
or device for obtaining money or property of any kind 
through the mails by means of false or fraudulent pretenses, 
representations, or promises, instruct postmasters at any 
post office at which registered letters or any other letters 
or mail matter arrive directed to any such person... or 
to the agent or representative of any such person. . . to 
return all such mail matter to the postmaster at the office 
at which it was originally mailed, with the word 'Fraudulent' 
plainly written or stamped upon the outside thereof; and all 
such mail matter so returned to such postmasters shall be 
by them returned to the writers thereof..." 


"Sec. 732. Payment of orders issued in favor of 
lotteries. The Postmaster General may, upon evidence 


satisfactory to him... that any person. . . is conduct- 
ing any. . . scheme for obtaining money or property of 
any kind through the mails by means of false or fraudulent 
pretenses, representations, or promises, forbid the pay- 
ment by any postmaster to said person. . . of any postal 
money orders drawn to his. . . order, orinhis... 
favor and may provide by regulation for the return to the 
remitters of the sums named in such money orders." 
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2. The pertinent portions of the Administrative Procedure Act 
of June 11, 1946, c.324, 60 Stat. 237, as amended (5 U.S.C. 1001, et 
seq.), are as follows: | 


"Sec.3 (5 U.S.C. 1002). Publication of information, 
rules, opinions, orders and public records. 


"(a) Every agency shall separately state and eoneatiy 
publish in the Federal Register * * * (2) statements of the 
general course and method by which its functions are chan- 
neled and determined, including the nature and requirements 
of all formal procedures available * * * and (3) substantive 
rules adopted as authorized by law * * *. No person shall 
in any manner be required to resort to organization or al 
cedure not so published." 


"Sec. 4(5 U.S.C. 1003). Rule making. 


"(a) General notice of proposed rule making shall be 
published in the Federal Register * * *," 


"Sec. 5(5 U.S.C. 1004). Adjudications. 


"(c) * * * No officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually re- 
lated case, participate or advise in the decision, recommen- 
ded decision, or agency review pursuant to section 8 ofi this 
title except as witness or counsel in public proceedings* * *." 


"Sec. 8 (5 U.S.C.1007). Initial decisions; con- 


clusiveness; review by agency; submissions by parties; 


contents of decisions; record. 


(a) In cases in which the agency has not presided at 
the reception of evidence, the officer who presided * * * 
shall initially decide the case or the agency shall require 
(in specific cases or by general rule) the entire record'to 
be certified to it for initial decision. Whenever such offi- 
cers make the initial decision and in the absence of either 
an appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without 


further proceedings then become the decision of the aEpacy 
* * *. A 


"Sec. 9 (5 U.S.C. 1008) Imposition of Sanctions; 


"In the exercise of any power or authority -- (a) | 
no sanction shall be imposed or substantive rule or order 
be issued except within jurisdiction delegated to the aayacy 
and as authorized by law." 
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"Sec. 10(5 U.S.C. 1009). Judicial review of agency 


action. 


"Except so far as (1) statutes preclude judicial review 
r (2) the agency action is by law committed to agency dis- 


retion. 
7, "(a) Any person suffering legal wrong because of any 
agency action, * * *, shall be entitled to judicial review 
thereof. 


"{c) * * * every final agency action for which there is 
no other adequate remedy in any court shall be subject to 
judicial review. * * *. 


"(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant ques- 
tions of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms of 
any agency action. It shall * * * (B) hold unlawful and set 
aside agency action, * * * found to be (1) arbitrary, capri- 
cious, an abuse of discretion, or otherwise not in accor- 
dance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) of statutory jurisdiction, au- 
thority, or limitations, or short of statutory right; (4) with- 
out observance of procedure required by law; (5) unsupported 
by substantial evidence; * * *," 


3. The pertinent portions of the Federal Register Act, June 26, 


1935, c. 417, Sec.5, 49 Stat.501 (44 U.S.C. 305), provide: 


"There shall be published in the Federal Register 
* * * such documents as may be required so to be pub- 
lished by Act of Congress. * * *," 


4. The pertinent portions of the Department's Rules of Practice 


in Proceedings Under the Administrative Procedure Act, dated Novem- 


ber 6, 1952, which were the rules of practice in existence at the time 
the Department's complaint against appellant was brought, and which 
were in effect at the time the Hearing Examiner heard the case and 


rendered his decision, are set forth in the appendix hereto (App. 16). 


d. The pertinent provisions of the Department's non-published 


Rules of Practice in Proceedings Under the Administrative Procedure 
Act, amended January 20, 1954, are set forth in the appendix hereto 


(App. 23). 
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6. The pertinent portions of the Procedures of the Post Office 
Department relating to practice before the Office of Hearing Examiners, 
first published after November 6, 1952, appear in the Federal Register 
of December 1st, 1954 (19 F.R. 7848) and are codified in 39 C. F. R. 
201.24(b) as follows: 


"A notice of appeal must be filed by the ceapadeial 
with the Docket Clerk within ten days from the date of the 
mailing to the respondent of a copy of the initial decision, 
and by the Assistant Solicitor within ten days from the 
date a copy of such decision is transmitted to him in the : 
usual way." 


7. The pertinent portions of the Statement of the vial hace 


and Organization of the Post Office Department appearing as Chapter 1, 
39 C. F. R. 1953 Supp. 1.9(f) are as follows: Solicitor for the Post 


Office Department (1) (Duties): : 


"The Solicitor is charged with the duty of giving | 
opinions to the Postmaster General and the heads of the: 
several bureaus and offices of the Department, upon all | 
questions of law arising upon the interpretation and con- 
struction of laws; - - - with the preparation and sub-  — 
mission (with advice) to the Postmaster General of all | 
appeals to him from the heads of bureaus and offices 
of the Department depending upon questions of law; -- 
with the preparation and presentation before the Hearing 
Examiners of all cases in which final adjudication is re- 
quired by the Administrative Procedure Act to be made 
upon the record after opportunity for Agency hearing; -- 
with the determination of all questions of the Post Office 
Department arising under the Administrative Procedure 
Act; -- he shall serve as a member of the Postmaster — 
General's staff - -". : 


STATEMENT OF POINTS : 
1. The complaint filed in the District Court states a cause of 
action for declaratory and injunctive relief and the granting of appel- 


lees' motion to dismiss same, was an error of law. 


2. The failure of the District Court to grant the relief sought 


on a comprehensive review of the Agency action required by the Ad- 


ministrative Procedure Act, was an error of law. i 
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SUMMARY OF ARGUMENT * 


1. Where the action of appellees in seizing mail matter is not - 
within jurisdiction delegated to the agency and is not authorized by law, 
but is based upon an erroneous interpretation of the statute sought to be 
invoked and lacks substantial evidence to support it, such action is arbi- 
trary, capricious, unwarranted and otherwise not in accordance with law. 


2. The procedures and organization resulting in appellees’ ac- 
tion, failed to accord due process of law and are contrary to the pro- 
visions of the Administrative Procedure Act. 


ARGUMENT 
i. 


THE FRAUD ORDER ISSUED BY APPELLEES IS NOT 
WITHIN THE JURISDICTION DELEGATED TO THE 
AGENCY AND IS NOT AUTHORIZED BY LAW, BUT 
IS BASED UPON AN ERRONEOUS INTERPRETATION 
OF 39 U.S.C. 259, 732; IS WITHOUT SUBSTANTIAL 
EVIDENCE TO SUPPORT IT AND IS AN ARBITRARY, 
CAPRICIOUS AND UNWARRANTED ACTION. 


Section 10 of the Administrative Procedure Act of 1946 as amen- 
ded, (5 U.S.C. 1009) provides that the reviewing court shall decide all 
relevant questions of law, interpret constitutional and statutory pro- 
visions and determine the meaning or applicability of the terms of any 
Agency action held unlawful, and shall set aside Agency action found to 
be arbitrary, capricious, an abuse of discretion or otherwise not in 
accordance with law or which is contrary to constitutional right or power; in 
or in excess of statutory jurisdictional authority or short of statutory 4 


right, or without observance of procedure required by law or is un- 
supported by substantial evidence. 
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1. In the instant case the finding and decision of the Hearing 
Examiner for the Post Office Department who heard the case, dismiss- 
ing the Solicitor’s complaint against appellant, is a correct one, and that 
of the Deputy Postmaster General in reversing the Hearing Examiner's 
decision in part and his issuance of sanctions against appellant, is arbi- 


trary, capricious and unwarranted. 


This Court has stated that it recognizes, "that the power of the 
Post Office Department to exclude material from the mails and to inter- 
cept mail addressed to a person or business is a power ‘that touches 
basic freedoms. It might even have the effect of a prior restraint on 
communication in violation of the First Amendment or the infliction of 
punishment without due process of law which the Fifth and Sixth Amend- 
ments guarantee'". Summerfield v. Sunshine Book Company, 95 US 
App. D.C. 159; 221 F.2d 42, citing 1954 opinion of Douglas, Circuit 
Justice in Stanard v. Olesen, 74S.C. 768,771, wherein Mr. Justice 
Douglas further emphasized that "the power to impound mail should not 
be lightly implied", and that the exercise of that power "may as effective- 
ly close down an establishment as the sheriff himself". | 


It is only by an arbitrary partial rejection of the Hearing Ex- 
aminer's decision in appellant's favor; by a circumvention and rejection 
of the letter and the spirit of the Administrative Procedure Act; by an 
arbitrary and clearly erroneous finding of facts and construction and 
interpretation of the statute; -- that an unqualified and unauthorized in- 
dividual acting on the inducement and at the behest of the prosecuting 
officials, issued the present fraud order. Certainly an Agency cannot 
expect to prevail when its officials adopt an untenable theory that the 
advocacy of teachings on the spiritual level by qualified persons, is 
fraudulent when directed to members of the public through the United 
States mails because in the strictly personal opinion of those who pre- 
fer to follow other theories and practices, mundane or otherwise, -- 
such advocacy, regardless of the sincerity, belief and good faith of the 


advocate, is wrong and therefore fraudulent. 


1 
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As was said in Hannegan v. Esquire, 327 U.S. 147, 197, 158: 


"-- a requirement that literature -- conform to 
some norm prescribed by an official smacks of an 
ideology foreign to our system. But Congress has left 
the Postmaster General with no power to prescribe 
standards for the literature or the art which a mailable 
periodical disseminates". 


See also American School of Magnetic Healing v. McAnnulty, 
187 U.S.94, 106, where it was long ago established that unless the 


question may be reduced to one of fact, as distinguished from mere 
opinion, the statutes administered by the Postmaster General, cannot 
be invoked for the purpose of stopping the delivery of mail matter. 


All ideas having even the slightest redeeming social importance-- 


unorthodox ideas, controversial ideas, even ideas hateful to the pre- 
vailing climate of opinion -- have the full protection of the consti- 
tutional.guarantees, [of free speech and the press] unless excludable 
because they encroach upon the limited area of more important in- 
terests. Roth v. United States, 354 U.S. 476, 484. See also dissent of 
Mr. Justice Douglas (Black, J. concurring) 354 U.S. 513, that the 
legality of a publication in this country should never be allowed to turn 
on the degree which it offends the community conscience for to do so, 
the role of the censor is exalted, and society's values in literary free- 
dom are sacrificed. 


Freedom to learn is the great aim of freedom of expression. 
It is indeed one of the great values in a free society. It was brought 
clearly to focus by Meyer v. Nebraska, 262 U.S.390. Freedom of 
speech is now preferred in the American system against both state and 
federal action, and because the legislative branch is granted no powers 
to regulate it. See Thomas v. Collins, 323 U.S.516. Cf. Poulos v. 
New Hampshire, 345 U.S. 395; Edelman v. California, 344 U.S. 357. 


The First Amendment has a broad reach and includes the exotic 
forms of religion. Unorthodox beliefs and teachings are so protected. 
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United States v. Ballard, 322 U.S. 78 Cf. American School of Magnetic 


Healing v. McAnnulty, supra. | 


The philosophy of the First Amendment guarantee is best illus- 
trated by the following statement in West Virginia State Board of Edu- 
cation v. Barnette, 319 U.S. 624, 641, 642. . 

"We can have intellectual individualism and rich 

cultural diversities that we owe to exceptional minds 

only at the price of occasional eccentricity and abnormal | 

attitudes . . . freedom to differ is not limited to things | 

that do not matter much. That would be a mere shadow of 


freedom. The test of its substance is the right to differ 
as to things that touch the heart of the existing order." | 


There is involved here a finding and decision of the Deputy Post- 
master General (App. 29) that the independent Hearing Examiner was 
correct in holding that the announcements of appellant's publications en- 
titled "The Sacred Laws Behind Miracles" are as lawful as healing with 
drugs, as practiced by appellant in good faith, but the Deputy Post- 
master General concluded that appellant's publication entitled "Secrets 
of Wealth, Power and Success" . although ‘dealing only with the frame 
of mind which the student should have towards making money, are’ 
nevertheless not within the realm of mental influence because, “the 
making of money -- is [entirely] a physical procedure" and that there- 
fore the only testimony offered, consisting of the opinion of an official 
of the Department of Commerce, is sufficient to establish fraud and a 
finding of intent to deceive -- notwithstanding the findings and conclusion 
of the Hearing Examiner (who heard the testimony and observed the wit- 
ness) that such opinions are not sufficient to prove such charges. 


‘ 
| 


. Only 7 of the 10 issues constituting the entire publication were vio cies 
in evidence by the ilaiciianiai official at the administrative hearing. 
(App. 50) | 

8 


See Minneapolis Honeywell Co. v. Federal Trade Commission 191 F.2d 
786, 790 (CCA 7th, 1951) as an example of arbitrary action by an Agency 
on rejecting the findings of an Examiner. 





) 
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2. The aforesaid theory of the Deputy Postmaster General, 
which was apparently concurred in by the court below, based as it was 
solely upon the non-expert opinion of a government employee on such a 
clearly speculative and conjectural subject as to how "by physical pro- 
cedure" (as distinguished from "mental influence") to go about the 
“making of money'’, not only does not bring the action within the juris- 
diction of the Department under the statute (39 U.S.C. 259, 732), but 
such a theory is not supported by the substantial, credible and convinc- 
ing evidence, required by law to support an administrative decision 


under which sanctions are issued against a citizen. 


There must be substantial, credible, evidence of record to sup- 
port an administrative order imposing sanctions on a citizen. Adminis- 
trative Procedure Act of 1946, 5 U.S.C. 1006(c); Universal Camera 
Corporation v. N.L.R.B., 340 U.S. 474. 


When not enough evidence is offered to justify a conclusion 


based upon judgment and not guess work, the requirements of the judi- 


cial process are not met, Union Pac. R. Co. v. United States, 313 U.S. 
450, 474. 


It must be such evidence as to appeal to reason and from which 
the person charged with the final determination of the issues can arrive 
at a correct decision based upon a reasoned conclusion from the evi- 
dence. N.L.R.B. v. Columbian Enameling & Stamping Co., 306 U.S. 
292, 299; Carlay Co. v. F.T.C., 153 F.2d 493. The test is not satis- 
fied by evidence which merely creates a suspicion or which amounts to 
no more than a Scintilla or which gives support to inconsistent in- 
ferences. N.L.R.B. v. Union Pacific Stages, 99 F.2d 153. 


Where a mere doubt is created which the trier-of-fact is unable 
to resolve, he who has the burden of proof has not met that burden. 
Commercial Molasses Co. v. N.Y. Tank Barge Co., 314 U.S. 104. 
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It is an established rule of law that he who asserts must prove. 
In action charging fraud, the burden is upon the complainant to allege 
and prove: (1) that a representation of a past or existing material fact 
was made, (2) that such representation was false and untrue when made, 
(3) that such false representation was willfully, deliberately and inten- 
tionally made with knowledge (scienter) of its falsity, (4) that the pur- 
chaser acted in reliance on such representations, (5) that loss or 
damage resulted thereby. Cahill v. Curtis-Wright Corporation, o7 F. 
Supp. 614; Shapiro v. Rubens, 166 F.2d 659; Western States Life Ins. Co. 
v. Vaughn, 165 F.2d 943; Gromacki v. Armour and Co., 76 F. Supp. 752. 


This burden of proof never shifts in a fraud case nor does the 
requirement to move forward with evidence pass to the person charged. 
Bauer v. Clark, 161 F.2d 397; United States v. 673 Cases of Distilled 
Spirits, 74 F.Supp. 622. 


Likewise, in cases of fraud there is no presumption of fraud to 
be drawn from the facts. Fraud is never presumed and more than mere 
suspicion is required. Resnick v. Hammond, 61 A. 2d 495; Shapiro v. 
Rubens (supra); Berryman v. Sinclair Oil Co., 164 F.2d 734; United 
States v. U.S. Cartridge Co., 78 F.Supp. 81. 


To constitute actionable fraud in fact the sesomia must be 
positively made with knowledge that it is false. McNabb v. Thomas, 180 
F.2d 608. In an action for fraud for false representations, a represen- 
tation to be material should be in respect of an existing and ascertain- 
able fact, as distinguished from mere matter of opinion or advice, and 
must be false and one that the party, at the time, knew to be false. 
Cooper v. Schlesinger, 111 U.S. 148. ! 

In a case such as is here presented, there is, as was stated by 
the Supreme Court in American School of Magnetic Healing v. | McAnnulty, 
supra, atp. 106, "No exact standard of absolute truth by which to prove 
the assertion false and a fraud", -- for the claim cannot be the subject 


of proof as an ordinary fact; it can not be proved as a fact to be a fraud. 
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Fraud must appear by clear and satisfactory, or convincing evidence, 
United States v. Thompson, 93 U. S. App. D. C. 231, 233; 210 F. 2d 724, 


726, and cases there cited. 


There was no evidence whatsoever produced as to the basic issue 
in a fraud case, namely an intent to deceive. An intent to deceive is an 
element essential to a finding of fraud, United States v. Thompson, 
supra, citing Pence v. United States, 316 U. S. 332, 338. 


Here the Deputy Postmaster General appeared to concede (App. 28) 
that there was no evidence of bad faith or fraudulent intent, in the dis- 
semination of the publications relating to "The Sacred Laws Behind 
Miracles", but he reversed the same finding by the Hearing Examiner 
as to "Secrets of Wealth, Power and Success", on his own conclusion 
that respondents’ (appellant here) have shown in their statements in 
this circular such a reckless disregard for the truth, that an intent may 
be inferred from all the testimony and circumstances involved". No 
such inference is permissible in an action charging fraud when the only 
evidence consists of a portion of an entire publication and the opinion 
testimony of a government statistician based upon conjectures drawn 
from analyses of past performances in the field of commerce and trade. 


It is well established that proof of fraudulent purposes and an 
actual intent to deceive is essential to a charge of fraud under 39 U.S.C. 
259. Reilly v. Pinkus, 338 U.S. 269, 275, 277; Jeffries v. Olesen, 121 F. 
Supp. 463; U. S. Nature Products v. Schaffer, 125 F. Supp. 374; Cf. Jarvis 
v. Shackelton Inhaler Co., 136 F. 2d 116. Appellant can well ask this 
court to adopt the majority statement appearing in Pinkus v. Reilly, 

170 F. 2d 786, 790, 791 (CCA 3d 1948), affirmed 338 U.S. 269, that 
"--the evidence upon which the Postmaster General 

acted was not factual evidence but solely in the nature of 

opinion evidence. - - Any conclusion reached by the Post- 

master General, therefore, necessarily was based upon 


evidence in the nature of opinion and could not have been 
formulated upon ordinary factual evidence." 
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3. It is also a well established principle of law that sanctions 
issued by the Post Office Department are in excess of authority when 
applied against a lawful enterprise, Summerfield v. Sunshine Book Co., 
95 App. D. C. 169; 221 F. 2d 45 Cert. denied; 349 U. S. 921; Tourlanes 
Publishing Co. v. Summerfield, 98 App. D. C. 20; 231 F. 2d 773; O akley 
v. Summerfield, 98 App. D. C. 22; 231 F. 2d 775. 


In this case, it is shown of record (App. 2, 9, 45, 81) J appellant 
is engaged in other enterprises using the United States mails, not 
associated with the distribution of the publication "Secrets of Wealth, 
Power and Success", which the Deputy Postmaster General found to be 
fraudulent. Appellant's personal mail is included in the ban, for it is 
his personal name against which the order is directed. It is also clear 
that the Deputy Postmaster General knew and conceded at the time of 
the issuance of his order, that appellant also distributed a publication 
entitled "Sacred Laws Behind Miracles", which both the Hearing 
Examiner and the Deputy Postmaster General had found to be entirely 
lawful. 


4, Grave constitutional questions are presented if the Postmaster 
General is allowed to prevent -- in practical effect -- the continued 
publication of a periodical without any advance knowledge that its future 
issues will be in violation of law, and thus to suppress putatively lawful 
activities. Summerfield v. Sunshine Book Co., 221 F. 2d 42, 48. 


Since appellant's publications were progressive in nature and the 
mail seizure order therefore firmly blocks receipt of any request tor, 
or communications about, publications on many subjects issued since 
the Post Office Department hearing or to be issued in the future, -- it 
is apparent that the Deputy Postmaster General has also ignored or 
rejected the well established rule of law that a prior restraint of a pub- 
lication not yet in being based upon a finding against a past issue, con- 
stitutes an unconstitutional invasion of the guarantees of freedom of 
expression and the press under the First Amendment of the Constitution, 
Nears v. Minnesota, 283 U. S. 697, 713, 718, wherein the Chief Justice 
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stated: "This is the essence of censorship". This doctrine against 
“previous restraint" has only recently been reiterated by the Supreme 
Court in Kingsley Books v. Brown, 354 U. S. 436. It has also found 
approval in the second Sunshine Book Company v. Summerfield case in 
this court (No. 12,622) both in the division's unreported opinion of 
May 3ist, 1956 and the dissenting opinion of October 3rd, 1957, on re- 
hearing en banc 101 U.S. App. D. C. 348; 249 F. 2d 114, 120, reversed 
January 13, 1958, 355 U. S. 372, 2. L.ed. 2d 352. 


Apparently, in an effort to comply with the aforementioned 
principles, -- the Post Office Department has adopted a new type of 
order (App. 30) requiring the parties named therein to open all sealed 
mail matter addressed to them for examination of the contents by the 
local postmaster, who then decides what, if any, letters they can have, 
while those which in his judgment they should not have, are returned to 
senders stamped "Fraudulent". But in seeking to compel such procedures 
by the person or concern against whom the sanctions have been issued on 
the threat of having all mail returned to senders stamped "Fraudulent", 
the Department's officials have ignored in principle the provisions of 
18 U.S.C. 1717(c) prohibiting the opening of letters by anyone but the 
addressee, as well as the constitutional provisions against searches and 
seizures. It needs no citation of authority to support plaintiff's con- 
tention that such action is unlawful in itself, for under penalty of being 
compelled to forfeit his lawful property without due process of law, 
appellant would have to let appellees do the very thing they are prohibited 
by law from doing, -- namely examining privileged, private communica- 
tions contained in sealed envelopes sent through the mails. 


5. The statute, if it has the meaning, operation and effect adopted 
by appellees in this case, is unconstitutional, for the reasons heretofore 
stated. 


In a case such as this, the regulatory provisions of the Act invoked 


to create a penalty, must be strictly construed. Alberty v. United States, 
159 F. 2d 278, 280; Cf. United States v. Cardiff, 344 U.S. 174. Ifa 
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construction of an act is possible that will save it from being constitu- 
tionally infirm, then courts will adopt that construction. Cf. United 
States v. Five Gambling Devices, 346 U. S. 441, at page 449. 


In passing upon Constitutional questions, the court has regard to 
substance and not to mere matters of form, and that, in accordance with 
familiar principles, the statute must be tested by its operation and 
effect. Nears v. Minnesota, supra. | 


I 


THE PROCEDURES AND ORGANIZATION RESULTING 
IN THE DEPUTY POSTMASTER GENERAL'S ACTION 
FAILED TO ACCORD DUE PROCESS OF LAW AND 
ARE CONTRARY TO THE PROVISIONS OF THE 
ADMINISTRATIVE PROCEDURE ACT. 


1. The statute (39 U.S.C. 259, 732) provides that "fraud" orders 
may be issued only upon evidence satisfactory to the Postmaster General. 
Thus there can be no valid agency order or sanction issued by subordinate 
officials under an alleged delegation of this quasi-judicial authority by the 
agency head, who is the only person granted such authority by the statute. 
See Administrative Procedure Act of 1946 (5 U.S.C. 1007). Such delega- 
tion to be valid must be by express congressional permission, Ct. Cudahy 
Packing Company v. Holland, 315 U. S. 357; 42 Am. Jur., Public Adminis- 
trative Law Section 73. "It is more or less elementary that ail an admin- 
istrative body cannot delegate quasi-judicial functions--" Krug v. | 
Lincoln National Insurance Company, 245 F. 2d 848, 853, citing Shreve- 
port Engraving Company v. United States, 143 F. 2d 222; cert Hanted 
323 U. S. 749; Cf. Savoretti v. Small, 244 F. 2d 292. : 


As this court said in Briehl v. Dulles, 101 U.S.App.D.C. 239; 248 F. 
2d 561, "Delegations of Authority must be construed narrowly when a 
narrow construction avoids serious constitutional questions", citing 
United States v. Rumely, 345 U. S. 41. ; 


The Deputy Postmaster General first entered this matter when he 
denied appellant's motion to strike the prosecuting official's appeal to 
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the Postmaster General, (App. 22), and caused to be served on appellant 
a copy of new Rules of Practice (App. 23) apparently issued on January 
20, 1954 soon after appellant's objections to the Solicitor's appeal, be- 


came known. 


The Deputy Postmaster General's claim of jurisdiction thus is 
based upon Rules of Practice before the Post Office Department dated 
January 20, 1954, which were issued after the Hearing Examiner's initial 
decision in favor of appellant, and which were designed and intended to 
remove from the control of the Hearing Examiner his properly delegated 
authority (App. 16 - Sec. 150.404) to make a final determination as to 
the sufficiency of a complaint as provided by the valid Rules of Practice 
dated November 6, 1952, under which the proceedings before him were 
conducted, and which limited the right of appeal to the Postmaster General, 
solely to a respondent affected by an adverse decision of the Hearing Ex- 
aminer’ Such new and modified rules of J anuary 20th, 1954, which 
contained a delegation of authority from the Postmaster General to the 
Deputy Postmaster General, were not published in the Federal Register’? 
as required by the Administrative Procedure Act (5 U.S.C. 1002(a) ) 
which states that no person shall in any manner be required to resort to 
organization or procedure not so published. Cf. Hotch v. United States, 
212 F. 2d 280; Woods v. Benson Hotel Corp., 75 F. Supp. 743. 


In the instant case, the Regulation under which the complaint 
against appellant was tried and adjudicated, gave full and conclusive 
control over the complaint to the Hearing Examiner. (Sec. 150.404 -- 
App. 16) and his action in dismissing the complaint, was final and non- 
appealable. It is the settled rule that a valid administrative regulation 


9 
See page 11, ibid, for reference to excerpt from later published Rules of 
Practice, specifically adding the assistant Solicitor to those who may appeal. 


10 


See foommote 3, page 5, ibid, under Statement of the Case, for reference to 
proof of this fact. 





23 


binds the Administrator himself equally with others. United States v. 
Flinn, 127 F. Supp. 158, 165 citing United States ex rel Accardi v. 
Shaughnessy, 347 U. S. 26; Chapman v. Sheridan-Wyoming Co., 338 U.S. 
621, 629; Bridges v. Wixon, 326 U. S. 135, 153; See also Jeffries v. 
Olesen, 121 F. Supp. 463, 476. | 


2. The Deputy Postmaster General is not an impartial tribunal 
entitled to determine such a controversy so as to comply with the funda- 
mental concept of due process of law, Cf. Lee v. Flemming, 158 F. 2d 
984. In the instant case before arriving at his decision, he was impor- 
tuned to forthwith issue a fraud order in the appeal brief and in opposi- 
tion to appellant's motions, filed by the prosecuting representative of 
the Solicitor, who is also the legal advisor to the Postmaster General 
and his department heads. : 


In the eleven months that elapsed between the filing of appellant's 
answering brief, and his decision, the Deputy Postmaster General made 
no effort to convene a hearing and gave no notice of his intentions to 
appellant. There was no published rule or regulation, which defined or 
established the procedures, methods or organization, applicable to such 
appeals. 


The prosecuting official being also the legal advisor to, and 
within the same administrative framework as, the Deputy Postmaster 
General who is neither the agency head nor the official named in the 
statute -- there is no separation of prosecuting and adjudicating functions 
on that level as required by Section 5(c) of the Administrative Procedure 
Act. Cf. Wong Yang Sung v. McGrath, 339 U. S. 33. | 

The modern due process of law rule as to notice, hearing, and 
administrative adjudication stems from Morgan v. United States, 298 


U. S. 468. These rules of law are incorporated in, and have been 
expanded upon, in the Administrative Procedure Act and the decisions 


11 


See reference page 11, ibid, to excerpt from Statement of Organization in 
Post Office Department, defining duties of Solicitor. 
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thereunder. The opinion in the second case of Sunshine Book Co. v. 
Summerfield, (No. 12,622) supra, while involved with a different statute, 
refers to the necessity of a "hearing in accord with procedural safe- 
guards", in the Post Office Department. 


There are no Post Office Department rules complying with the 
provisions of the Administrative Procedure Act, (5 U.S.C. Sec. 1002(a), 
1004(c)) for the separation of prosecuting and adjudicating functions 
which were ever devised by the Post Office Department during the 
pendency of the proceeding herein involved, and there has been no pub- 
lication in the Federal Register (as required by the Administrative 
Procedure Act) of its central and field organization including delegations 
of final authority, and statements of the general course and method by 
which its functions are channeled and determined, including the intra- 
mural relations between prosecutor and judge, so that third persons 
who must comply with orders of the ''Agency" may know what they must 
meet: that is, it must be possible to ascertain from the regulation what 
protection the "Agency" means to give against the bias that any kind of 
fusion makes possible. Columbia Research Corp. v.Schaffer Postmaster, 
___ F.2d __, and Vibra Brush Corp. v. Schaffer, Postmaster, _—s*F. 
2d __, both decided by the United States Court of Appeals for the Second 
Circuit on May 13th, 1958. The appeal proceedings resulting in the 
Deputy Postmaster General's action, are therefore unlawful and the 
action invalid. See also, Pinkus v. Reilly, D. C. N. J. 1957, 157 F. Supp. 
548. 


CONCLUSION 


In conclusion, appellant respectfully invites the court's attention 
to Agnew v. Federal Reserve System, 80 U.S. App. D. C. 377, 152 F. 
2d 785 (reversed on other grounds 329 U. S. 441), wherein this Court 
at Page 380 cites the dissent of the late Judge Frank of the Second 
Circuit in Duquesne Warehouse Co. v. Railroad Retirement Board 
148 F. 2d 473: 


conf a a a a Sam rats aes terete 
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"T note in passing that in this Circuit we have not 
believed that the Supreme Court has suggested that we 
submit to ‘administrative absolutism’, and consequently | 
we have not hesitated to protect the legal rights of 
citizens when administrative officers have acted in 
excess of their statutory powers." 


Wherefore, the premises considered, it is respectfully urged that 
the judgment of the District Court be reversed and that the cause be 
remanded to that court with instructions to enter its judgment and 
decree permanently enjoining the Postmaster General and his sub- 
ordinates from enforcing the postal fraud order numbered 56606 issued 
against appellant and his organization by the Deputy Postmaster General. 

Respectfully submitted, _ 


HORACE J. DONNELLY, JR. 


730 Fifteenth Street, N. W. 
Washington 5,D.C. | 


Attorney for Appellant 


August 29, 1958 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 530 


DR. MERLE E. PARKER, D. D., : 
Appellant, 
v. ! 


ARTHUR E. SUMMERFIELD, 
Postmaster General of the United States, Et al., 


Appellees. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 
APPELLANT'S PETITION FOR REHEARING BY THE DIVISION 
AND/OR BY THE COURT EN BANC 


In accordance with the provisions of Rule 26(a) of the rules of 
this court, appellant herein respectfully petitions this Honorable Court 
to reconsider the decision and judgment entered March 19th, 19 39, 
grant appellant a rehearing in this matter by the Division and/or by the 
court en banc, revoke and vacate the judgment, and enter judgment 
reversing the lower court with instructions to grant the prayers of the 


complaint. 


In support of this petition appellant submits the following state- 
ment of reasons: 





- 
THE CONSTITUTIONAL ISSUES SHOULD BE RE-EXAMINED 


In its opinion the three-judge division of this court grounded its 
decision affirming the lower court's dismissal of appellant's complaint 


for declaratory and injunctive relief, on the following premises: 


1. That the authority to act as he did in this case 
had been legally delegated to the Deputy Postmaster 
General. 

2. That the complaining solicitor who instituted 
the proceedings before a Hearing Examiner, was en- 
titled to appeal the decision of the Hearing Examiner, 
dismissing the complaint, under the Departmental 
Rules of Practice effective November 6, 1952. 

3. That the action of the Deputy Postmaster 
General was supported by sufficient evidence. 

4. That there was a complete and actual separa- 
tion of investigative, prosecuting and judicial functions 
in all of the proceedings conducted by the Post Office 
Department and no officer, attorney, employee, or 
agent engaged in the performance of the investigative 
or prosecuting functions for the Post Office Depart- 
ment participated or advised in the agency decision 
made by the Deputy Postmaster General. 

9. That the so-called course of instruction en- 
titied, "Secrets of Wealth, Power and Success" dis- 
closes no method of acquiring material worth and such 
course of instruction is of no value, and all of the evi- 
dence adduced demonstrates an intent to deceive. 








; 
Parenthetically, Judge Miller footnoted the observation that 
appellant "did not allege, that under the fraud order, his mail was 
being opened by the Postmaster. The question whether that might be 


done is not before us". | 


The Division rejected appellant's contentions that his consti- 
tutional rights under the First Amendment to the Constitution were 
violated; that the appellate procedures in the Post Office Department 
were conducted under Rules of Practice which were not published in 
the Federal Register as required by the Administrative Procedure Act; 
and that there are no rules complying with the provisions of that act for 
the separation of prosecuting and adjudicating functions and no publi- 
cation of its central and field organization, including delegations of 
final authority and statements of the general course and method by 


which its functions are channeled and determined. 


It is appellant's contention that the public interest warrants a re- 
examination of the constitutional principles involved, for, if the decision 
stands as a precedent it could effect the following results: | 


1. The First Amendment, right to preach and teach, 
(whether from the pulpit or by the written word) an un- 
orthodox philosophy would be seriously impaired, if it be 
held that Congress can lawfully prohibit and punish the : 
making of such utterances or such writings, through the | 
enactment of a statute under which is claimed authority ! 
for a postal employee to seize mail matter relating to | 
such utterances and writings, and all other mail matter : 
(with certain minor exceptions) addressed to the author : 
thereof, regardless of its relation to such utterances and 


writings. 
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2. The rise of an immense and absolute tutelary 
power within a democratic government under which 
the thoughts, ideas and utterances of its citizens are 
subjected to the thought-policing power of those who 
do not agree, through the use of circuitous, indirect 


or statutory enlargement .' methods of applying often- 


times obscure and sometimes hidden statutory lan- 
guage originally designed and intended to regulate 
the use of the mails where patently fraudulent lot- 
tery enterprises are concerned, -- is repugnant to 
our Constitutional concepts, no matter how sincere 
and earnest the zealous advocates of such restrictive 
principles might be. 

3. The Fourth Amendment protection against un- 
lawful searches and seizures, would be meaningless 
if under a postal order such as is involved here, au- 
thorizing and directing minor postal officials to seize 
all mail matter addressed to a citizen and return same 
to senders unless the addressee permitted such official 
to examine and read the contents of sealed mail matter 
addressed to him, including privileged communications, -- 
with the power vested in such official to decide after 
examination which, if any, of said communications 
would be delivered to the person to whom addressed. 

4. The purposes of the Fifth Amendment to the 
Constitution, guaranteeing the right of due process of 
law, would be defeated where such action is held to be 
lawful, and further the principles of administrative due 
process of law as developed by the Administrative Pro- 
cedure Act of 1946, as amended, would be seriously im- 
paired in a case where an administrative agency may 
apply sanctions against a citizen with no substantial 





5) 


evidence establishing proof of a fact, but only the opinion 
of an advocate of a different and opposing philosophy, that 
the other's philosophy and teachings were of no value, and 
that fraudulent intent could be presumed solely because of 


such difference of opinion. 


i. | 
THE ISSUE OF THE CONSTITUTIONALITY OF THE STATUTE 


While the Division's opinion made no reference to any judicial 
authority with respect to any of the points referred to above, and no 
single case was cited in support of the court's reasoning, yet appel- 
lant feels compelled to urge that the principles enunciated by the de- 
cision of this court (Judges Edgerton, Washington and Danaher) in 
Summerfield v. Sunshine Book Company, 95 U.S. App. D.C. 169; 221 F. 
2d 45; Cert. Denied 349 U.S. 921, be considered, namely that: | "The 
power of the Post Office Department to exclude material from the mails 
addressed to a person or business is a power 'that touches basic free- 
doms. It might even have the effect of a prior restraint on communi- 
cations in violation of the First Amendment and the infliction of punish- 
ment without due process of law which the Fifth and Sixth Amendments 
guarantee’"'. In that case arising in 1954 under the companion statute 
(39 U.S.C. 259(a)) this court interpreted the rule of Donaldson v. Read 
Magazine, 338 U.S. 178, to indicate strongly that orders under Section 
259 of Title 39 U.S.C. (here involved) must be limited to those activi- 
ties of a defendant which are unlawful, and that future lawful activities 
of a defendant cannot be hampered in cases where he is engaged both in 
lawful and unlawful activities. | 


In the instant case, as the record discloses, appellant is engaged 
in one enterprise found to be lawful by the Post Office Department, 
namely the distribution of the course, "The Sacred Laws Behind 
Miracles" (J. A. 28), and another enterprise alleged to be unlawful, 
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namely the distribution of the course entitled "Secrets of Wealth, Power 
and Success". As Judge Washington writing for the majority, stated in 
Summerfield v. Sunshine Book Company, supra, at page 48: "Grave 
constitutional questions would then be presented, "' -- if the Postmaster 
General's order were let stand so as to permit the Postmaster General 
to prevent--in practical effect--the publication of a magazine without 
any advance notice that its future issues will be in violation of law and 
thus to suppress putatively lawful activities. (Citing U. S. ex rel 
Milwaukee Social Democratic Publ. Co. v. Burleson, 255 U.S. 407; 
Reilly v. Pinkus, 338 U.S. 269, 277). 


Judge Washington pointed out that under the statute involved here 
(39 U.S.C. 259) "steps have been taken to restrict indirectly the cir- 
culation of printed matter" (citing Donaldson v. Read Magazine, 333 
U.S. 178 and Reilly v. Pinkus, supra). The entire opinion supports 
some of the contentions made by appellant in the instant case, and since 
there has been no later enunciation of any change in opinion by Judges 
Edgerton and Washington with whom Judge Bastian joined in the com- 
parable 1956 decisions in Tourlanes Publ. Co. v. Summerfield, 98 U.S. 
App. D. C. 20; 231 F.2d 773 and Oakley v. Summerfield, 98 U.S. App. 
D.C. 22; 231 F.2d 775 (both per curiam)-- it would seem to follow that 
at least three other judges of this court have ruled directly on this sub- 
ject in a manner contrary to the decision herein. 


In the second Sunshine Book Co. v. Summerfield case (101 U.S. 
App. D. C. 348; 249 F. 2d 114, 118; reversed on other grounds: 355 U.S. 
372) the majority opinion (upholding the Postmaster General) written by 
Circuit Judge Danaher and concurred in by Judges Prettyman, Miller 
and Bastian with Judge Fahy separatelyconcurring), rejected the pub- 
lisher's contention that res judicata applied because of the earlier de- 
cision in the first Sunshine Book Co. case (supra) -- the court stating: 
*....we were (there) concerned solely with the scope of the order of 
the Postmaster General which, we concluded, exceeded his authority." 


Judge Washington (with whom Judges Edgerton and Bazelon joined) in 
his dissent did not comment on this point. It is of interest to note that 
the dissent felt the Department's order was invalid. The Supreme 
Court agreed. | 


Thus it would appear that the names of at least six judges of this 
Court, namely Chief Judge Prettyman, and Circuit Judges Miller, 
Edgerton, Washington, Danaher and Bastian have been directly identi- 
fied in other cases with approval of the principle that fraud and unlaw- 
ful orders of the Post Office Department may not be extended to cover 


an addressee's lawful mail matter. | 


In the instant case the record shows that the last three issues of 
appellant's course had not as yet been distributed at the time the first 
seven issues were placed in evidence in the Post Office hearing (J. A. 12); 
that appellant published and distributed another course, "The Sacred 
Laws Behind Miracles" (J. A. 27) found to be entirely lawful by appellees 
(J. A. 28) and that appellant, a teacher and writer on religious and 
spiritual subjects, uses the mails for the purpose of communication 
with students, members and others throughout the United States and 
abroad (J. A. 1). ! 


With respect to footnote 2 on page 3 of the opinion herein, the 


court's attention is invited to the fact that according to the record (J. A. 
31) the mail seizure order directed to the Postmaster at Santa Ysabel, 
| 


California, which becomes effective if the decision herein remains un- 


changed, provides: | 


"All mail not so identified*--shall be held for 
24 hours after its receipt during which time the 
concern and parties shall have the right to examine | 
the mail at a reasonable time in your presence or 
the presence of a postal employee designated by 
you, and receive such mail as is not connected 


with the fraudulent enterprise." (Emphasis Supplied). 


a 

On the face of the envelope or wrapper as not relating to the enterprise such 
as letters from public utilities, Federal, State or Municipal agencies, doctors, 
lawyers, churches, magazines or newspapers. 
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As is pointed out in appellant's brief (p. 20) the only logical 
effect of this directive is that the Postmaster must first (if he is going 
to permit appellant to "receive such mail as is not connected with the 
fraudulent enterprise") compel the addressee to slit the envelopes and 
permit the Postmaster to read the contents thereof, otherwise how can 
the Postmaster determine whether or not the addressee is entitled to 
receive any part of the mail matter so examined in the Postmaster's 
presence? Thus, if the Postmaster fairly carries out his instructions, 
the disclosure of the contents of privileged communications, is com- 
pelied, --contrary to the Fourth Amendment and in violation of the in- 
tent of the Criminal Code 18 U.S.C. 1717(c) . On the other hand, since 
there are no specifications or details contained in the order, for the 
guidance of the Postmaster as to what mail matter contained in a sealed 
envelope is or is not connected with the fraudulent enterprise, the only 
logical resuit is that in the interest of his own position the Postmaster 
will send all mail back to senders. He can hardly be expected to take 
the word of the addressee, that the contents of this or that letter, is not 
connected with the enterprise. 


Actually, the order is directed to a series of names, including 
the individual name of Dr. Merle E. Parker as well as the non-profit 
organizations with which he is connected, and the record establishes 
that Dr. Parker and his organization are engaged in many things be- 
sides the distribution of the course on success, which was the sole and 
only basis for the Department's action. Consequently, it is apparent 
that no mail from any of the thousands of adherents and students can be 
received by Dr. Parker and his organization, and no tithes, contri- 
butions, subscriptions, etc., in the form of postal money orders payable 
to Dr. Parker and his organizations, can ever be cashed while the De- 
partment’s order is permitted to stand. 


9 


Under the stipulation filed of record in this case on June 25, 1958 
| 


(see Clerk's Docket File) appellant, pending the outcome of this appeal, 
is permitted to open his own mail in the presence of postal officials and 
that "he alone may read this mail". Upon the giving of a sworn. certifi- 
cate that "he has taken with him only mail not connected with the sale 
of the course entitled, ‘Secrets of Wealth, Power and Success’, and 
that he has returned to the Post Office all mail relating to that enter- 
prise''--he may keep his non-offending mail--while the Postmaster im- 


pounds the returned mail until the outcome of this appeal. 


But should the decision of this court remain unchanged, or had 
appellant not litigated the matter, the Postmaster is faced with two 
alternates under the directive, namely, return all mail to senders 
stamped "fraudulent" or require appellant (if he wants to receive any 
of his mail) to expose the contents of sealed envelopes for examination 
in the presence of postal employees. i 

| 

Under the first alternative the rule of Read Magazine v. Donaldson, 
supra, as followed by this court in the Sunshine Book, Tourlane s and 
Oakley cases, supra, makes the mandate of the fraud order unlawful. 
Under the second alternative, appellant is compelled to undergo an un- 
lawful search and seizure and is deprived of due process of law, if he 
adheres to the abortive attempt by the Post Office to overcome in this 
manner the doctrine established in the cases above cited, ? for it is clear 
that the Postmaster must himself read the contents, if there is to bea 
separation of the mail to be received from that which is to be held. The 
temporary concession pending appeal in the stipulation above referred 
to ("Mr. Parker alone may read his mail")--substantiates this con- 
tention--otherwise it would follow that without this concession, the post- 
master would now either be returning to senders all mail addressed to 

1 in support of this contention, see Appendix pp. 149, 150 in Cadillac Publ. 


Co. v. Summerfield, #14, 205 in this court, showing the form of Gpaer issued in 
June 1957 without providing for examination of the mail. 
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appellant or would be reading the contents of sealed mail matter after it 


is opened in his presence by appellant--and deciding for himself which 
contents appellant should receive and which should be returned to send- 
ers. Under the latter alternative, the Postmaster becomes a final 
judge as to the application of the mail seizure statute, in violation of 


the requirements of due process of law. 


In this connection it is respectfully urged that the court recon- 
sider its order of September 18,1958 denying appellant’s motion to add 
to the record an affidavit of appellant showing the results of the opera- 
tion of the stipulation above referred to and examine said affidavit for 
such facts which throw considerable light on the actual impact and effect 
of appellees’ action on an entirely lawful enterprise and brings into 
clearer focus the importance and justice of this court's ruling in the 
cases cited. 


Ironically the long passage of time from April 1953 when appel- 
lant was charged with conducting a scheme for obtaining money through 
the mails (J. A. 35) to April 1958, when appellee's decision and order 
was issued (J. A. 30), adds further substance to the contention that the 
fraud order herein, is invalid, for its language like the language of the 
statute, is in the present tense: “is conducting” - i.e., at this time. 
There having been no evidence before the Department as to any of appel- 
lant's activities since the hearing of June 9, 1953 (J. A. 44), an examina- 
tion of the contents of the aforesaid affidavit, will affirmatively show 
that appellees are fully aware of the fact that the amount of mail re- 
ceived on the subject matter covered by the fraud order is so infinites- 
imal as to cause wonder as to what appellees hope to accomplish by 
keeping the order in effect, instead of voluntarily revoking it, as they 
did recently in Cadillac Publ. Co. v. Summerfield, No. 14, 205 in this 
Court. Certainly appellees and their subordinates in the Department 
were not acting in the public interest in April 1958 when the order was 
issued, when they had every means of checking whether the material 
they objected to was still, after 5 years, being mailed. 








sf 


Hil. 


THE ISSUE AS TO THE APPLICATION OF THE SANCTIONS 
OF THE STATUTE TO THE PUBLICATION AND DISTRI- 
BUTION BY MAIL OF META-PHYSICAL i 
WORKS. | 





It is respectfully urged that the court also reexamine the matter 
of the sanctions issued by appellees in this case, from the following 
standpoint: ! 


In the light of the First Amendment to the Constitution can it be 
fairly said that the sanctions of the postal fraud statute (39 U. S, C. 259, 
732) can be applied against a publisher and distributor of treatises 
based upon meta-physical concepts, when for proof of fraudulent item, 
the deciding agency and the reviewing court rely solely upon critical 
opinions given by advocates of other principles based solely upon busi- 
ness statistics and experiences? 


In Busey v. District of Columbia (1943) 78 U.S. App. D.C. 189; 
138 F.2d 592, 595 (not cited in original briefs herein) this court by 
Judges Groner, Miller and Edgerton, stated: "Freedoms of speech, 
press and religion are entitled to a preferred constitutional position be- 
cause they are 'of the very essence of a scheme of ordered liberty’ ° 
(citing Palko v. Connecticut, 302 U.S. 319, 329), and further: "Any 
interference with them is not only an abuse but an obstacle to the cor- 


| 
rection of other abuses." 


American School of etic Healing v. McAnnulty, 187 vU. S. 94, 
has long been the authority followed by the courts up to the present 
time, for the principle that where the advocacy of principles involving 
the application of mental processes to a given situation, and there is no 
exact standard of absolute truth by which to prove assertions made with 
respect thereto, false and a fraud--there can be no fraud for any claims 
respecting the advocacy of same, cannot be the subject of proof as an 
ordinary fact. Thus, it has long been held that unless the question may 


be reduced to one of fact as distinguished from mere opinion, the 
| 
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statutes administered by the Postmaster General cannot be invoked for 
the purpose of stopping delivery of mail matter and payment of postal 


money orders addressed to the distributor of such literary works. 


The Supreme Court continues to rule that all ideas having even 
the slightest redeeming social importance--unorthodox ideas, contro- 
versial ideas, even ideas hateful to the prevailing climate of opinion-- 
have the full protection of the constitutional guarantees of free speech 
and the press unless excludable because they encroach upon the limited 
area of more important interests. See Roth v. United States, 354U.S. 
476, 484. 


The ideas advanced by appellant, concern the use of passive and 
active methods in seeking to obtain success, the author advocating the 
application of meta-physical laws and the use of mental forces in seek- 
ing to obtain the objective sought for. 


The shelves of all public libraries are replete with volumes 
written on this subject by many authors over the centuries---some 
famous and others relatively obscure. 


Some literary works in current circulation, are "Think and Grow 
Rich” by Napoleon Hill, published by Ralston Publishing Co.; "The 
Magic of Believing” by Claude Bristol, published by Prentice-Hall; 
Robert Collier’s Letter Book--also published by Prentice-Hall. Some 
other modern titles are "Secret of the Ages"; "The Law of Higher 
Potential"; "The Art of Positive Thinking" -- and many others dealing 
with the attainment of a definite goal by the individual through the use v 
of the human mind. To the list can be added the hundreds of volumes 
on philosophy, applied psychology, theosophy and the like. Itisa 
subject man never tires of exploring. . 
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IV. 


THE APPLICATION OF THE CLEAR ERROR OF LAW AND 
SUBSTANTIAL EVIDENCE RULES TO ADMINISTRATIVE 
AND JUDICIAL ACTYONS. i 


In Proctor and Gamble v. Coe, 68 App. D.C. 246, 96 F.2d 518, 
before the advent of the Administrative Procedure Act of 1946, this 
court held that judicial relief against administrative agency actions may 
be granted on the following grounds, namely: illegal action; usurpation 
of power; transcending the bounds of the statute; capricious and arbi- 
trary action; clear mistake of law; violation of the statute; ultra vires 
action under any view of the facts. i 


Section 10(e) of the Administrative Procedure Act of 1946 as 
amended (5 U.S.C. 1009(e)) delineates the grounds upon which the re- 
viewing court shall hold unlawful and set aside agency action, findings 
and conclusions, namely, when found to be: (1) arbitrary, capricious, 
an abuse of discretion or otherwise not in accordance with law; (2) con- 
trary to constitutional rights, power, privilege or immunity; (3) in ex- 
cess of statutory jurisdiction, authority or limitations or short of 
statutory right; (4) without observance of the procedures required by 


law; (5) unsupported by substantial evidence. 


It has long been established that an agency's findings must be 


upon substantial evidence. Universal Camera Corp. v. N.L. R.B. j 

340 U.S. 474; Cf. Washington Gas Light Co. v. Baker, 88 U.S.App. D.C. 
115; 188 F.2d 11, 15, and that a finding is clearly erroneous if there is 
no substantial evidence to support it. Freightways v. Stafford, 217 F. 
2d 831; Balto. Dairy Lunch v. United States, 231 F.2d 870; Marcella v. 
C. L R., 222 F.2d 878, 881. ! 


The unreasonableness of the finding may be enough to decide that 
the supporting evidence is not substantial. N.L.R.B. v. axiniy Steel 
Co., 214 F.2d 210; or that it is beyond reason. Rubin Bros. v. N. is RB... 
203 F.2d 488. 
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In Minkoff v. Payne, 93 U.S. App. D.C. 123; 210 F.2d 689, this 
court followed the rule that where the findings of an agency are so arbi- 
trary or capricious or so unsupported by evidence as to be unwarranted 
as a matter of law, the agency's findings will be set aside on review. 
This court in that case considered the evidence before the Board, and 
held that a decision on the question of the individual's good moral 
character may not be arbitrary or capricious, but must be based upon 
substantial evidence. 


That is the exact rationale of the situation in the case at bar. 
Here the only evidence offered at the administrative hearing on the sub- 
ject of some of the elements present in attaining business success in the 
field of distribution (J. A. 53), consisted of the testimony of an employee 
of the Department of Commerce and texts published by that Department 
involving surveys and studies of past performances in certain types of 
businesses. The Deputy Postmaster General found that this testimony 
"is therefore applicable to the circular, 'Secrets of Wealth, Power and 
Success‘ and is sufficient to establish fraud in fact" (J. A. 29). 


As a prelude to this finding, the Final Departmental decision 
states: "The testimony of complainant's witness, Nelson A. Miller, 


covered the factors commonly considered necessary to success in the 


field of commerce and trade, and concluded that respondent's course is 
of no value."" (J.A. 29). 


But nowhere in his testimony did the witness "conclude" that 
respondent's course is of no value--or even indicate that he was familiar 
with the contents of respondent's publication. And it certainly cannot be 
fairly reasoned from the witness' discussion of studies and surveys 
made by the Department of Commerce in the field of marketing or from 
the conclusion of law of the Deputy Postmaster General that: "The 
testimony of complainant's witness, Nelson A. Miller, is relevant and 
material”; --that a non-existent statement of a conclusion of no value-- 
"is sufficient to establish fraud in fact.” 
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Thus finding of fact No. 13 as to no value and an intent to deceive 
made by the lower court, and with which this court states it agrees, 
followed by the conclusion that the action was supported by sufficient 
evidence, is not based upon any evidence in support thereof. Further- 
more if a decision as to an individual's good moral character must be 
based upon substantial evidence (Minkoff v. Payne, supra. ), ~-then 
certainly an intent to deceive must likewise be so based, for such an 
intent in the law of fraud connotes evil as distinguished from good 
character. And as the Hearing Examiner stated (J.A. 14) "The record 
is totally lacking of proof as to the background of respondent, including 
his education and training, or the state of his health and personal 
finances, or any other proof from which it could be properly concluded 
that respondent himself, did not believe in the representations, or that 
they were made with a reckless disregard for the truth, or any other 
appropriate basis from which it may be properly concluded that the re- 
spondent made the representations with fraudulent intent". The fully- 
qualified Hearing Examiner having heard the testimony, observed the 
demeanor of the key witness, and considered all the evidence adduced, 
hearsay, immaterial and relevant as it was, --was in a better position 
to judge this factor than was the Deputy Postmaster General when the 
latter stated the conclusion (J. A. 30) that: ''The respondents have 
shown in their statements in this circular such a reckless disregard for 
the truth that an intent may be inferred from all of the testimony and the 
circumstances involved". : 


What the truth is, which appellant is supposed to have recklessly 


disregarded, is not shown by the record, as is required under the doc- 
trine of American School of Magnetic Healing v. McAnnulty, supra. 
Neither is there any support therein for any inference of an intent (to 
defraud). The only logical inference that can be drawn in this connection 
is that appellant is offering for test by the reader, (as shown by the pay- 
if-benefitted offer)--a series of publications involving the application 

of meta-physical laws stemming from christian doctrine, in an attempt 
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at attainment of a better life. The inference is therefore one of an 


2 
attempt to help, not harm, those who are willing to make the test. 


Advocacy of such principles, which are known and followed by millions 
of people the world over, --is certainly not "reckless"'--no more so 
than is the established orthodoxy which teaches the adoption of good, 


moral principles and the use of the human mind. 


What is really apparently meant by the obscure and ambiguous 
reasoning of the Deputy Postmaster General, is that in his own personal 
opinion, and from his own personal experiences, the only true method 
of attainment of the objectives sought is through the use of the limited 
physical data published by the Department of Commerce--and not by 
the unrestricted use of the mental faculties. Which is the truth? The 
Supreme Court says it can't be proven or disproven as a fact. 


It is therefore felt from a reading of the court's opinion that 
counsel for appellant, in his briefs and in the oral argument thereon, 
failed in his attempt to concisely analyze and fully present the facts for 
the benefit of the court in applying the pertinent law to the subject-- 
apparently leaving the court with the impression that the case involves 
some wild unorthodox scheme without substance or merit, (as was the 
case in Fields v. Hannegan, 82 U.S. App. D.C. 234; 162 F.2d 17, cert. 
denied 322 U.S.773, heavily relied on by appellees)--which the Post 
Office Department was fully justified in banning from the mails. 


See comment in United States v. Kyle (CCA 2d-1958) 257 F.2d 559, 564 
with respect to the legal definition of fraudulent intent. In criticizing the 
charge of the lower court in the mail fraud trial, the court said: "These 
words, particularly 'recklessly' and 'without reasonable ground for believing 
it to be true', would, standing alone, eliminate good faith as a complete de- 
fense, if established, to the crime of fraud, that conscious knowing intent to 
defraud is one of the two essential elements of the mail fraud statute has long 
been established” (citing cases). 
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On rehearing, appellant is prepared to show concisely from the 
whole record and from applicable judicial decisions, that the action of 
appellees was unlawful -- and to point out the exact factors supporting 


such a contention. 


V. 
THE ISSUE OF THE PROCEDURAL DEFECTS. 


It is respectfully urged that basis for the decision of this division 
of the court that the "authority to act as he did in this case had been 
legally delegated to the Deputy Postmaster General"--be re-examined 
in the light of the effect which such a decision can have on the operation 
of all agencies of the government having quasi-judicial powers to ad- 


judicate issues and to impose sanctions and penalties on a citizen. 


It is appellant's contention, supported by the argument previously 


advanced in appellant's briefs herein, that Congress by the various Re- 
organization Acts, did not intend to place legislative powers in the 
agency granted authority under cognizant statutes to perform judicial 
functions and impose sanctions, --to amend the clear terms of the 
granting statute, by spinning-off such grant of authority to subordinates. 


In his 1957 opinion, the second Sunshine Book Co. v. Summerfield 
case, supra, 101 U.S. App. D.C. 348, 249 F.2d 114, at page 115 (re- 
versed on other grounds, 355 U.S. 372),Circuit Judge Danaher, foot- 
noted the following: "Pertinent regulations may be found in 39 C.F.R. 
as Sections 36.1, 36.2 and 36.7 issued under 5 U.S.C. A. Sect. 22 


and 5 U.S.C.A. Sect. 369 as follows: 
* * * 


Sect. 369. Duties of Postmaster General. 
It shall be the duty of the Postmaster General: 
- - - Ninth, To superintend generally the busi- 
ness of the department and execute all laws 
relative to the Postal Service" (Emphasis supplied): 
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This coded reference is from the Act of June 10, 1921, c. 18 
Sect. 304, 42 Stat. 24 and appears in the main volume of Title 5. The 
U.S.C.A. cumulative supplement of 1950, leaves this Ninth paragraph 


of Sect. 369 unchanged, but notes as comment: “Reorganization Plan 

No. 3 of 1949" effective August 19, 1949 (Post Office Department) with 
3 

the text thereof following including the provision of Section 1(b) with 


respect to the Postmaster General's authority to delegate such functions 
as he deems appropriate. 


It would thus appear that Judge Danaher (with whom Judges 
Prettyman, Miller and Bastian concurred, --Judge Fahy separately 
concurring) in 1957 took the law with respect to the duty of the Post- 
master to execute all postal laws to be as written in the 1921 statute. 


If it can be successfully argued that this Court in the 2d Sunshine 
Book Co. case, by referring only tothe 1921 statute as codified, recog- 
nized and accepted the mandate of that statute, as to the duties of the 
Postmaster General without regard to the delegation authority contained 
in the 1949 Reorganization Plan, then it would seem to follow that a 
majority of the members of this court has conceded that the duty still 
falls upon the Postmaster to execute the laws enacted by Congress for 
the Postal Service, including the statute here involved (39 U.S. C. 259). 
Thus he cannot (as he did here), lawfully delegate that function to a 
subordinate, particularly when Section 259 specifically gives him, and 
him alone, the discretionary authority, upon evidence satisfactory to 
him, to instruct postmasters to return an addressee's mail to the send- 
ers thereof with the word "fraudulent" written or stamped thereon. 


The transfer of such judicial powers from individuals appointed 
by the President with the advice and consent of the Senate to carry out 
the functions of the office, --to others not so appointed and confirmed, 
would leave the whole subject of administrative law in a state of confusion 


. Reproduced in full on page 4 of the slip opinion herein. 
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and perplexity and open the entire field to abuses and usurpation of 
power. In appellees’ situation, as is shown by the 1958 cases of 
Columbia Research Corp. v. Schaffer, Postmaster and Vibra Brush 
Corp. v. Schaffer, both reported in 256 F.2d at pages 277 and 286 re- 
spectively, (CCA 2d), the Postmaster General sometime after the case 
at bar arose, had further delegated his authority under 39 U. Ss. C. 259, 
to the General Counsel of the Department, whose office also served as 
prosecutor before the Hearing Examiners, as in the case at bar. This 
action is somewhat comparable to the situation which would arise were 
it possible for this court to delegate its powers of review and adjudica- 
tion in this case to the United States Attorney, who appears as'counsel 
for appellees. : 


The U. S. Court of Appeals for the Second Circuit, in the above 
cited cases, set aside the action of the General Counsel of the Post 
Office Department in issuing a fraud order against the concerns named. 
It was the General Counsel who adjudicated the appeal from the decision 
of the Hearing Examiners in those cases and before whom appeared his 
assistant serving as prosecutor for the Department. ! 


Such a situation if permitted to exist without specific Con- 
gressional authority, would hamper the effective operation and inten- 
tion of the Administrative Procedure Act, as a procedural safeguard to 
the orderly administration of justice by administrative agencies. 


The Administrative Procedure Act exalts the Hearing Examiner, 
makes him independent of the agency, transfers powers of supervision 
of the Examiner to the Civil Service Commission, requires that ex- 
aminers be assigned to cases in rotation so far as practicable, pro- 
vides with some exceptions, that the Examiner must make the initial 
decision and makes the Examiner's decision final unless appealed or 
reviewed by the Agency upon its own motion. (5 U.S.C. 1010).. 
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It was not until the decision in Cates v. Haderlein, 342 U.S. 804, 
that the Post Office Department was compelled to follow the provisions 
of the Administrative Procedure Act and set up an office of independent 
Hearing Examiners. Since then various attempts within the Depart- 
ment have been made to nullify the safeguards of the Administrative 


\\ 
Procedure Act by a reversion to the previous practice under which the \\ 


Solicitor (now General Counsel) controlled the prosecution and the ad- \ 
judication. See Pike v. Walker, 73 App. D.C. 289, 121 F.2d 37 cert. 
denied 314 U.S. 625. 


if this court's approval of the sub-delegation of adjudication 
authority is to stand unchanged, there would then be no place in the 
adjudicatory procedure for an independent hearing examiner, for with 
the General Counsel again controlling the outcome, either through his 
own office or through other subordinates of the Postmaster General who 
must take their law from him, the Hearing Examiners would be little 
inclined to hold against the General Counsel's prosecuting official, even 
though their unbiased judgment dictated such a holding. As happened 
in the instant case and in Cadillac Publishing Co. v. Summerfield, 
#14, 205 in this court, the Hearing Examiner in both cases held against 
the prosecuting official who thereupon succeeded in reversing the de- 
cisions, by an appeal to another subordinate official with the resultant 
issue of mail stoppage orders. 


Appellant further urges a re-examination of the other points 
raised in brief and argument, upon which the division did not comment 
in this opinion. Those points are (1) the non-publication in the Federal 
Register (as required by the A. P. A.) of the Rules of Practice under 
which the Solicitor was allowed to perfect his appeal from the Hearing 
Examiner's decision; (2) the non-existence of any rules complying with 
the provisions of Sections 3(a) of the A.P.A. (5 U.S.C. 1002 (a)) with 
respect to the method by which the agency's functions are channeled 
and determined on the appeal level, including the extra-mural relations 
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between prosecutor and appellate judge; and (3) the non-separation of 
prosecuting and adjudication functions in the Deputy Postmaster 
General's determination on the appeal. 


WHEREFORE the premises considered, it is respectfully urged 
that a re-hearing be granted by the division and/or by the court en banc. 


It is respectfully requested that oral argument on this petition be 
permitted. ; 
Respectfully submitted, 


Horace J. Donnelly, Jr. 


HORACE J. DONNELLY, JR. 
730 - 15th Street, N. W. 
Washington, D. C. | 


Attorney for Appellant. 
CERTIFICATE OF GOOD FAITH : 
I hereby certify that the within petition for rehearing is preseated 
in good faith and not for purposes of delay. 


Horace J. Donnelly, Jr. 


CERTIFICATE OF SERVICE 


I hereby certify that the within petition for rehearing by the 
division or in the alternative by the court en banc, was served upon 
appellees by leaving a copy thereof in the Office of Oliver Gasch, Esq. , 
United States Court House, Washington, D.C., this 8th day of pare 
1959. 


Horace J. Donnelly, J i 
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REPLY TO COUNTER STATEMENT OF FACTS 


| 
On Page 2 of their brief, appellees set forth verbatim the con- 
tents of the complaint on which appellant was tried in the proceedings 
before the Post Office Department. 
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Appellant respectfully invites the court's attention to the excerpts 
from the advertising circular referred to in that complaint as Exhibit 
"Br" (J. A. 40) and to the complete circular which appears in the record 
hereof, for a comparison as to what the actual statements were. It 
should be noted that the quoted allegations of the complaint are nothing 
more than a paraphrasing of statements taken out of context from the 
circular in question. 


The relevant dates showing the time factor in respect to appel- 
lant's motion to strike the Solicitor's appeal and the entry of the Deputy 
Postmaster General's order denying said motion concurrent with the 
issuance of the challenged non-published rules of practice, are set forth 
in detail in appellant's principal brief. It should be noted that the 
Solicitor’s said notice of intention to appeal and his appeal brief were 
directed to the Postmaster General. 


It should also be noted that the conclusion of the Hearing Ex- 
aminer was as follows: "I find that the Solicitor has failed to establish 
upon substantial evidence that the respondent is conducting an enter- 
prise by means of fraudulent pretenses, promises, or representations 
as charged in the complaint. Accordingly, the complaint in this case is 
hereby dismissed."" Thus the statement appearing on Page 3 of appel- 
lees’ brief that the Hearing Examiner in dismissing the complaint con- 
ciuded that the Solicitor had failed to show the requisite fraudulent in- 
tent, is not .entirely complete, since . the Hearing Examiner after 
finding (J. A. 14) that the testimony of the Department's witness that 
the application of the methods given in the course entitled "Secrets of 
Wealth, Power and Success" would not be of any value, -- "is and of it- 
self not sufficient", -- reasoned further that "the record is totally lack- 
ing of proof as to the background of the respondent, including his edu- 
cational training, or the state of his health or personal finances, or any 
other proof from which it could be properly concluded that the respon- 
dent himself, did not believe in the representations or that they were 
made with a reckless disregard for the truth, or any other appropriate 
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‘basis from which it may be properly concluded that the respondent 


made the representations with fraudulent intent." (J.A. 14). 


While, as stated by appellees on Page 3 of their brief, the Deputy 
Postmaster General did state in his decision (App. 30) that appellant had 
“shown in their statements such a reckless disregard for the truth that 
an intent may be inferred from all of the testimony and the circumstances 
involved", yet it shauld be noted that the Deputy Postmaster General, 
preliminarily to making this statement, stated (J.A. 29) that "the 
testimony of Nelson A. Miller (that respondent's course is of no value) 
is sufficient to establish fraud in fact", and that "the testimony of (this 
witness) is relevant and material". (J. A. 29). : 


ARGUMENT 
I, 


REPLY TO APPELLEES' ARGUMENT THAT THE 
POST OFFICE PROCEEDINGS WERE IN ALL RE- 
SPECTS CORRECT AND IN CONFORMITY WITH 
APPLICABLE RULES, PROCEDURES, REGULA- 
TIONS AND STATUTES. 


Appellees argue (p. 10) that if the Solicitor had no right of appeal 
from an adverse decision of the Hearing Examiner in this case, “the 
Hearing Examiner would have absolute discretion to prevent issuance of 
a fraud order no matter how erroneous his decision in law and in fact." 
But appellees failed to take into account the fact that the rules under 
which the proceedings at that point were conducted, clearly provided 
that full authority was lodged in the Office of Hearing Examiners to de- 
termine whether or not the complaint states facts sufficient to show the 
probable need for administrative action by the Postmaster General, and 
it was within that authority that the Hearing Examiner could issue or 
refuse to issue a notice of hearing to a respondent. (Sec. 150. 404, J. A, 
16). It logically follows that after having issued such a notice, ‘the 
Hearing Examiner later determined that there are no facts sufficient to 
show such need for administrative action, then the proceeding would re- 
vert to the point of beginning by the dismissal of the complaint. In 


| 
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other words, the Hearing Examiner's complete authority to determine 
whether the facts alleged were sufficient or insufficient at the outset, 


extended to the right to determine at any stage of the proceedings whether 


such alleged facts as may be proved, are then sufficient or insufficient. 


Instead of having absolute discretion to prevent issuance of a 
fraud order, the Hearing Examiner's dismissal of the complaint after 
the evidence is closed, is exactly the same as if he refused to convene 
a hearing on the complaint upon a determination by him that there are 
no facts sufficient to show the probable need for administrative action. 
There is nothing whatsoever to prevent the prosecuting official, if he is 
able to do so, to file a new complaint incorporating therein such addi- 
tional and relevant facts as may be necessary to overcome the insuf- 
ficiency of his original complaint. 


Appellees further argue (p.10) that the Rules of Practice of the 
Department clearly contemplate and provide for an appeal by the prose- 
cuting official from a decision and order dismissing his complaint. The 
same rules of practice, Sec. 150. 423(e) (J. A. 17), specifically applies 
the appeal procedure to an aggrieved respondent and states that upon 
any failure to comply with the provisions thereof, "the Postmaster 
General may thereafter issue the order found in the Hearing Examiner's 
initial decision to be appropriate for issuance upon the basis of the 
record." (J.A. 27). And there then follows in this same Section a 
reference to the only type of order which could be involved in an appeal 
procedure, namely a fraud order against a respondent, for that is the 
Only type of order that could logically "be published in the Pestal Bulle- 
tin and transmitted to such Postmasters - - as may be required to put 
the provisions of said order into effect." In other words, as appellant 
pleaded and offered to prove in his complaint below, (J.A. 4) (which 
allegations is admitted by appellees’ motion to dismiss), -- the appeal 
provisions of the said rules "were designed and intended by the drafters 
thereof to apply only to appeals to the Postmaster General by a respon- 
dent." In connection therewith there should be considered: the fact that 
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the only kind of recommended order from which an appeal would lie, 
was an order against a respondent, for certainly it cannot be contended 
that an order dismissing the complaint, if appealed and affirmed by the 
Postmaster General on an appeal by the prosecuting official, would be 
published in the Postal Bulletin and transmitted for execution (i, e. re- 
turning mail to senders and refusing payment of. money orders)’ by local 


Postmasters. 


Furthermore, as pointed out in appellant's principal brief (Page 
22) a later set of properly published rules of practice before the Post 
Office Department for the first time added the Assistant Solicitor as 
one who could appeal. See Page 11, appellant's brief for relevant ex- 
cerpts from Rules of Practice published December Ist, 1954 and ap- 
pearing in 39 C. F.R. 201. 24(b). 


It is thus apparent that it was not until the right of the Solicitor 
to appeal had been challenged, that sometime thereafter unknown persons 
in the Post Office Department decided that the right of appeal should 
thereafter be allowed to such official by rule. Thus it would appear 
that appellees’ contention that the language "any party of record” appear- 
ing in Sec. 150. 423 of the Rules of Practice of January 20, 1952 (J. A. 17) 
means that the prosecuting official is the "party" entitled to appeal, -- 
is not well taken. Actually the Post Office Department proceedings are 
similar to "In re" proceedings, for the Solicitor's complaint in this 
case (J. A. 9) is captioned: "In the matter of", -- not "Solicitor versus". 
Therefore there is only one party or parties of record, namely the 
party or parties named in the caption of the complaint as respondents. 


Appelleés' citation (p. 10) of Bersoff v. Donaldson, 84 U.S. App. 
D.C. 226, 174 F.2d 494, 495, as authority for the contention that an 
initial decision is the same as a recommended decision of the Examiner, 
is not germane to the point, in that in Bersoff this court took the posi- 
tion at that time (1949), that Sec. 8(b) of the Administrative Procedure 
Act which refers to "recommended, initial or tentative decision" did 
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not apply to mail fraud orders. At that time, since the Post Office 
Department was not complying with the provisions of the Administrative 
Procedure Act, the Hearing Exminer made "recommended" decisions. 
After the position of this court in this respect had been overruled by 
Cates v. Haderlein, 342 US 804, (See also Door v. Donaldson, 90 U.S. 
App. D.C. 188, 195 F.2d, 764, 765) the Post Office Department adopted 
Rules of Practice in Proceedings under the Administrative Procedure 
Act in which, as shown by the record herein, the Hearing Examiner 
renders an "initial" decision, -- not a "recommended"™ decision (App. 16) 
and the provisions of Section 8 of the Administrative Procedure Act now 
apply. The Rules of Practice in question here, provide only that the 
qualified hearing officers shall render an "initial decision" and do not 
provide for any review thereof upon motion of the agency and no such 
motion was made in this case. Therefore, the provisions of Section 
8(a) providing that "whenever such officials make the initial decision 
and in the absence of either an appeal to the agency or review upon 
motion of the agency -- within time provided by rules such decision shall 
without further proceedings then become the decision of the agency " -- 
are applicable here, since the Rules of Practice before the Post Office 
Department in question neither provide for an appeal to the agency in 
this case or for review upon motion by the agency and none was made. 
The Hearing Examiner's initial decision in this case was thus the final 
decision of the Agency. | 


Appellees (p.11) seem to attach some importance to the fact that 
the non-published Rules of Practice dated January 1954 (to which were 
attached the published delegation of authority) and which, with several 
material modifications, were published December Ist, 1954 (which 
Rules appellees concede were not applicable to the case at Bar) were 
served on appellant, but appellees overlook the fact that as shown by 
the record, the said Rules (J. A. 23) complained of as being invalid for 
non-publication, were served upon appellant on or about February 18 th, 
1954 (J. A. 3). As pointed out in appellant's principal brief (Page 22) 
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any such Rules to be effective must be published in the Federal 
Register. Appellant does not challenge the fact that the so-called 
"Delegation of Authority" to the Deputy Postmaster General was pub- 
lished in the Federal Register (without the rules complained of, al- 
though referring thereto) and that he had notice thereof. Furthermore 
the reference to these non-published rules as having been served on 
appellant, seems to infer that these January 20th, 1954 so-called rules 
were prepared solely for the purposes of this case and not for general 
application where others than appellant were concerned in proceedings 
before the Post Office Department, for it was not until sometime later 
that there was a publication to the public at large of a set of rules dif- 
fering in several material aspects, from the private rules earlier 
served on appellant. ! 


Appellant's contention that the aforesaid delegation of authority 
cannot effect a valid delegation of quasi-judicial statutory jurisdiction, 
is fully discussed on Page 21 of appellant's principal brief. Appellees" 
base their contention that the Deputy Postmaster General "had undis- 
puted authority to act," -- solely and entirely upon the Reorganization 
Plan No. 3 of 1949 (63 Stat. 1066; 5 U.S.C. 133Z-15), which relates 
solely to the power of delegation of ministerial functions within an agency, 
and not with the quasi-judicial authority granted by the act here involved. 
The enabling statute (Act of June 20, 1949, 63 Stat.206, 5 U.S. c. 133Z- 
7) specifically states: 


“Any statute - - - before the effective date of such , 
reorganization, shall, except to the extent rescinded, 
modified, superseded or made inapplicable by or under 
authority of law or by the abolition of a function, shall 
have the same effect as if such reorganization had not 
been made; but where any such statute - - has vested 
the function in the agency from which it is removed 
under the pl plan, such function shall, insofar as it is to 
be exercised after the plan becomes effective, be con- 
sidered as vested in the agency under which the function 
is placed by the plan."" (Emphasis supplied). 
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Assuming, arguendo, that Reorganization Plan No. 3 applies to 
the quasi-judicial jurisdiction authority vested in the Postmaster 
General by the Postal Fraud Order Statute, (39 U.S.C. 259), then it is 
apparent that this authority, if it could be called a “function” was not 
"removed" from the Postmaster General under the plan and was not 
“placed” by the plan in any other subordinate. The plan specifically 
states: i(a) "there are hereby transferred to the Postmater General 
functions of all subordinate officers and agencies of the Post Office De- 
partment --."™ In setting up the Office of the Deputy Postmaster General 
(Section 2) the plan makes no mention of vesting the quasi-judicial 
jurisdictional authority of the Postmaster General under the Postal 
Fraud Order Statute in the Deputy Postmaster General. Thus no such 
“function” is placed by the plan in said official. 


Since no reported decision can be found bearing on the question, 
other factors must be considered in determining the meaning and effect 
of the Reorganization Plan. Presidential Executive Order No. 10072 
of July 29th, 1949 (14 F.R. 4797, 5 U.S.C. 133Z) which initiated the 
several re-organization plans authorized by the Reorganization Act of 
June 20, 1949, is entitled "Improvement of Management of Executive 
Branch of Government" and establishes an Advisory Committee on 


Management Improvement, to assist the President in creating a govern- K 
ment-wide program for management improvement, developing a frame : 
work for the conduct of management activities, reviewing the progress sé 
of agency management improvement efforts, and promoting a better - 
understanding of measures taken to improve the management of the ” 
_ Executive Branch. (Emphasis supplied). 
‘ 
The report on H.R. 23 out of which grew the Reorganization Act = 
of 1945 indicates that the purpose of the legislation was to make the “ 


Government more manageable; that it contemplates giving the Executive 
the machinery of good management; that the main purpose is to make it 
possible for top officials to delegate routine functions. 1949 U.S. Code 
Congressional Service 1384, 1385, 1386. 





It is submitted that the question is basically one of statutory juris- 
diction which can only be removed or changed by specific authority of 
Congress. Congress expressly required that the Postmaster General 
exercise jurisdiction under the Statute (39 U.S.C. 259, 732). When 
Congress wishes to confer such authority on others, it says so. | Cf. 


Alaska Airlines v. Civil Aeronautics Board, U.S. App. D.C, __, - 


cla ca an a sr ati ee Sota 
257 F. 2d 229, 230. Congress has not said, insofar as the instant 


statute is concerned, that mail seizure action may be taken by a Deputy 
Postmaster General or any other person in the Post Office Department 
other than the Postmaster General, under these statutes. : 


Appellees (p. 12) seek to distinguish the ruling in Colum bia Re- 
"Search Corporation v. Schaffer, 256 F. 2d 677 (CCA 2d - decided May 
13, 1958),? on the point of fusion of prosecuting and adjudication func- 
tions in the Post Office Department fraud order proceedings, from the 
Situation in the instant case. In Columbia Research Corp., there was 
submitted as there was in the instant case, an affidavit of the Assistant 
Solicitor (now Assistant General Counsel), stating the conclusion of the 
prosecutor-affiant that there was a complete and actual separation of 
investigative and judicial functions. Judge Hand, after stating that "we 
are not satisfied that it is enough that the Assistant General Counsel on 
whom Section 201.4 of the Regulations imposes the duty of preparing 
complaints has in fact no part in the final decision",” went on td observe 
(p. 679) that: ' -- it makes much difference whether it (the fusion of 


| 
- On petition for rehearing July 31, 1958, the action was remanded to the 
District Court with instruction to dismiss as abated for failure of plaintiffs to 
timely move for substitution of a new defendant, vice, Schaffer, who had resigned, 
-- the court following its rehearing decision the same day in the companion case 
of Vibra Brush Corp. v. Schaffer, 256 F. 2d 681, 684, in which the lapse in meet- 
ing procedural requirements snts for s substituting parties, was attributed to the dif- 
ficulties in keeping track of change-over orders emanating from Washington, 
thereby making "a trap for unsuspecting litigants which seems eS of a great 
government." 


* Why a generalized statement of the prosecuting official was offered in this 
connection, instead of a sworn statement by the adjudicating official, that, although 
he is himself not qualified as an attorney, yet in arriving at his decision, he re- 
ceived no advice or assistance from prosecuting officials of the Departnent is 

not clear. 
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prosecutor and judge) be reserved to the highest level of authority: i.e. 
to the 'agency' itself and it is fairly obvious that Congress had just this 
in mind when at the end of Sec. 1004(c). it provided that the sub-section 
should not apply to the ‘agency’ or to any of its 'members'. There 
alone was the fusion to be permissible."" The court went on further to 


rule that Section 1002(a) (1) and (2) requires that any such relation under 


which the powers of the prosecutor and the judge interpenetrate, to be 
valid at all, must be spelled out and published as a regulation. The 
fraud order in Columbia Research Corporation as well as the order in 
Vibra Brush Corp. v. Schaffer, supra, was held invalid for the reason 
that the language of Section 1002(a) ("no person shall in any manner be 
required to resort to organization or procedure not so published") in- 
cluded not only any affirmative resort, but also any subjection to un- 
published procedure, regardless of whether the chain of subordination 
to the "agency" of both prosecutor and judge, was in fact not sufficiently 
separated. Since the court disposed of the matter on this issue there 
was no pronouncement as to whether or not the General Counsel was in 
fact the "agency", if such an issue was in fact raised. 


Thus appellees’ argument that the fusion between judge and pros- 
ecutor, if it existed herein, would be permissible under Section 1004(c) 
since the sub-section relating to separability of functions does not apply 
to the "agency", on the authority of Columbia Research Corporation, 
supra, -- is hardly tenable in the light of the court's determination in 
that case. The argument is less well taken when it is considered that 
the Administrative Procedure Act clearly designates as "Agency", the 
top authority of a department, (in this case the Postmaster General, 
whose authority to act is delegated to him alone by Congress in the 
Postal Fraud Order Statute) or the members of the body which comprise 
the agency, body or commission, such as is the case of an independent 
body or commission such as the Federal Trade Commission or the Na- 
tional Labor Relations Board whose jurisdictional authority stems from 
the statute creating the agency and empowering action. In the instant 


* 


Administrative Procedure Act of 1946 as amended, 5 U.S.C. 


»; 


nn eT ene nny ——— —_—— ———=— 
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case the Deputy Postmaster General is not the head of the Post Office 
Department, and is therefore certainly not the "Agency" referred to in 
the Administrative Procedure Act. ! 


| 


I 


REPLY TO APPELLEES' ARGUMENT THAT THE 
DECISION OF THE DEPUTY POSTMASTER GENERAL 
WAS CORRECT 


Appellees cite Fields v. Hannegan, 82 U.S. App. D.C. 234, 162 


F. 2d 17 cert. denied 332 U.S. 773 in support of their contention (p. 12) 
that a religious ingredient is no better defense to a charge of fraud than 
to a charge of murder -- leaving the impression that appellant claims 
immunity solely because he is a minister of the gospel and a teacher of 
religious principles. As appellant has pointed out in his principal brief, 
it is the recognized unavailability of evidence to prove as a fact the truth 
or falsity of opinions based upon religious and psychological principles, 
which is the crux of the matter. It should be noted that in Fields v. 


Hannegan, this court found that: 


“Appellant admitted in the Post Office 
proceeding that his 'method is only the sale of 
merchandise and writings on scripture.’ He 
explained that by 'scientific product’ he meant 
the Bible. He said that it was not his 'business 
to know or care anything about who may or may 
not understand * * * especially if and when they 
sign their name to my contract as aforesaid and 
send me their or my money.' This admission 
of willingness to mislead would have supported 
the finding of fraud even if appellant's purpose 
to mislead had been otherwise less apparent than 
it was." (Emphasis supplied). 


In other words, it was established and determined by factual evidence 


that in Fields there existed an intent to defraud, -- Fields having clear- 
ly admitted that he was acting in bad faith. : 





12 


In the instant case there was no such evidence and as the Hearing 
Examiner pointed out in his initial decision, absent proof of the back- 
ground of the respondent or any proof from which it could be properly 
concluded that he did not believe in his own representations and opinions 
or that they were made with a reckless disregard for the truth, the case 
falls squarely within the doctrine of American School of Magnetic Healing 
v. McAnnulty, 187 U.S. 94, which the Supreme Court more recently de- 
scribed in Reilly v. Pinkus, 338 U.S. 269, 274 "as a wholesome limita- 
tion upon findings of fraud under the mail statute when the charges con- 
cerned medical practices in fields where knowledge has not yet been 
crystalized in the crucible of experience."' Here, appellees conceded 
(J. A. 28) that appellant's teachings on the subject of mental healing, fell 
Squarely within that doctrine. But they rejected the application of this 
doctrine, to teachings on the meta-physical or psychological level when 
applied to matters other than healing. 


Likewise Leach v. Carlile, 258 U.S. 138 cited by appellees (p. 12) 
as authority for the contention that the question is whether or not the 
product was so far from being what it was advertised to be, as to con- 
stitute a fraud on the public, -- is readily distinguishable insofar as this 
case is concerned, for there was involved a specific medical product 
which was advertised as a cure-all, the truth or falsity of which was 
determinable upon affirmative evidence. Here the only thing advertised 
is a theory as to the application of mental powers and the laws of Deity 
in the abstract to the accomplishment of a better life. Nothing of a 
material nature having form and substance, is offered except the pages 


of a publication. Even material things such as amulets and lucky charms, 


when advertised and sold as such by mail, have been held not to be with- 
in the thrust:of this statute... See Hurley v. Dolan (CCA ist) 297 
F. 825, wherein it was said: '-there is nothing immoral in the belief 
that gems or amulets affect the wearer's fortunes." 


Appellees rely on expressions of opinion found in appellant's cir- 
cular pertaining to his course, taken out of context, as support of the 
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Deputy Postmaster General's finding that ''the average person who reads 
the circulars will receive the impression that if he purchases the course 
he can "start money rolling in at such a rate" that he "may need help to 
count it", and that he "can keep it rolling in from now on." Actually 
what is offered to the reader is an opportunity to test the principles ex- 
pounded in the 10 - lesson course to determine whether or not the use of 
such principles can help the user to obtain success and wealth, -- with 
the user to be the sole judge as to whether any results are obtained which 
would be sufficient to justify payment for the publication. Specifically 
the offer states "if you will promise me that you will really use these 
amazing secrets of wealth, success and power, I will let you prove their 
worth first and pay for them afterward."" In other words there is no 
"impression" that can possibly be gained by an "average person" reading 
the circular, that he can start money rolling in at such a rate that he 
may need help to count it, and that he can keep it rolling in from now on, 


< ai Rie S Ate = 


-- when if the opinions and statements contained in this circular are read 
in full context with the lessons, the impression becomes quite apparent 
that a person ordering the material loses nothing, if he finds that the 
principles contained in the lessons will not work for him. It is only 
after the individual proves to his own satisfaction that they will work and 
that he has made at least $1,000.00 extra dollars in six months, will he 
have to pay for them. This approach can hardly be said to constitute 
fraud or fraudulent intent when the advertiser offers the material for 
trial and test. . 


Furthermore appellees’ argument lacks persuasiveness when it is 
considered that fraud must be proven to exist in fact, namely that it must 
be affirmatively established by factual evidence that representations of 
material facts which are knowingly false and untrue are made with intent 
to deceive, and that the person accepting such false representations has 
lost something in reliance on such false representations. As pointed 
out in appellant's principal brief, fraud is never presumed and suspicion 
alone or disagreement upon matters which are not susceptible of proof 
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as a fact, is not sufficient to justify a finding of fraud. Where appellees’ 
argument fal§s down, is on the point where speculation is dealt in, name- 
ly that an average person will get an impression to such-and-such effect. 
Actually nowhere in the Deputy Postmaster General's decision is there 
any Suggestion that the representations and opinions referred to are false 
and untrue. When the Deputy Postmaster General says (J.A. 29) on the 
authority of Donaldson v. Read Magazine, 333 U.S. 178, that the test in 
a proceedings of this nature is the impression which the advertisement 
in its entirety will most probably produce upon ordinary minds, he is 
himself indulging in speculation. He does not say how he arrives at the 
conclusion thatthe average person who reads the circulars receives the 
impression which he says they will receive. There is nothing in 
Donaldson v. Read Magazine that supports the contention of appellees in 
this respect, for there the obiter was with respect to the "affect'' adver- 
tisements would most probably produce on ordinary minds, it being 
clear that the court was discussing the proposition of advertisements 


being deliberately contrived to divert readers' attention from material 
but adroitly obscured facts. 


Thus Read Magazine differs entirely from the case at bar, for 
there it was determined that there was sufficient evidence on which the 
Postmaster General could act, for the evidence established proof of 
deceptive practices in the holding out of the lure of big prizes for the 
solution of a childish puzzle when it, in fact, was proved from the re- 
sults of a previous and similar contest conducted by the same parties, 
that there would be many thousands of ties, necessitating a long series 
of run-off or elimination contests, -- the court stating (p. 188) that the 
promoters’ “past experience in similar contests enabled them to know 
at the beginning that essay writing, not puzzle solutions, would determine 
prize winners, is hardly controvertible on this record." The court 
further observed that "under the circumstances to advertise this as a 
puzzle contest instead of what it actually was cannot be attributed to a 
mere difference in "nomenclature"; such conduct falls far short of that 
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fair dealing of which fraud is the antithesis." In other words, fraud in 
fact was proved as to a concrete situation. Here we are dealing witha 
problem involving the application of certain ideas to mental creation. 
Whether these ideas, relating basically to the use of the mind are true 
or false, is not a matter which can be proven or disproven. Unless and 
until there is an affirmative showing as in Fields v. Hannegan, supra, . 
that the person advocating the use of such ideas does not himself believe 
in them, can it be said that what he would be misrepresenting his own 
belief in the principles asserted. The dissent in Read Magazine, (333 
U.S. 192) seems to better point to a rationale that where there has been 
no claim of failure or impending failure of a sponscr to carry out the 
terms of the offer and where the record shows no complaint from any 
customer, there is an abuse of discretion by the Postmaster General 
which was palpably wrong and therefore arbitrary when he took it upon 
himself to stop the enterprise. Also it is significant to note that in the 
later case of Reilly v. Pinkus, supra, the court, in dealing with the 
same statute and the same type of action by the Post Office Department, 
referred to Read Magazine in connection with the proposition that where 
facts justifiably found by the Postmaster General, are contrary to im- 
pressions given by advertisements as to the nature of, and the result to 
be obtained from, a medicinal product, there was sufficient evidence to 
support the findings as to the inefficacy of the reducing plan as a whole. 
In that case, as has been previously pointed out, there were involved 
opinions of experts in the medical field as to the lack of efficacy of the 
product. But there again as in Read Magazine, there were concrete, 
discernible factors involved, not a question of philosophical ideas, or 
meta-physical beliefs. : 


Appellees in arguing (p. 14) that the action of the Agency is pre- 
sumably correct, cite Farley v. Heininger, 70 App. D.C. 200, 105 F. 
2d 79, a case decided before the advent of the decision of this court in 
Pike v. Walker, 73 App. D.C. 289, 121 F. 2d 37, Cert. denied, 314 
U.S. 625, (in which it was held that the use of the mails is a right and 
not a privilege as claimed by the Post Office Department) and before the 
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enactment of the Administrative Procedure Act. The cases cited in 
Heininger, particularly United States v. Chemical Foundation, Inc. , 
272 U.S. 1, 14, 15, seemed to relate to a presumption of regularity 
stemming from the principle that finding of fact by the trier of the facts 
will not be distributed on review unless clearly erroneous, rather than 
to the presumption of correctness of the action of the Agency. The 


more modern doctrine seems to be incorporated in the review provi- 
sions of the Administrative Procedure Act to the end that in the required 
judicial review, the court shall consider all factors upon the whole record 


and examine same to determine whether or not there is regularity in the 
proceedings, whether there is substantial evidence to support the action, 
etc. The Administrative Procedure Act, "a new, basic and compre- 

3 in Federal Administrative agencies 
sets out in detail the basic pattern to which administrative process must 


hensive regulation of procedures" 


conform in order to meet the requirement of uniformity, impartiality 
and fairness. It created safeguards even narrower than the constitutional 
ones, against arbitrary official encroachment on private rights. See 


Wong Yang Sung v. McGrath, 339 U.S. 33. 


Presumption of governmental regularity, is no fetish under which . 
a citizen could be deprived of his right to have judicially set aside an 
unlawful action by a governmental agency. Regularity is what distin- 
guishes democracy from totalitarianism. But to guarantee regularity 
and to preserve government by law and not by men, the framers of our 
Constitution set up the Bill of Rights as a precaution against abuse of 
power. Appellees in their implied advocacy of the principle that the 
Sovereign (in this case the Executive Branch) can do no wrong, appear to 
overlook the many cases invoiving their own and their predecessors 
actions, in which the courts have found such actions arbitrary and an 
abuse of power. Several such cases have already been cited by appel- 
lants, a clear indication that if any presumption of correctness of agency 
action can be said to exist the courts have been quick to look beyond any 


such presumption. 


3 See United States v. Morton Salt Co., 338 U.S. 632. 
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Appellees further contend (p. 14) that once the character of 
appellant's enterprise was established to be fraudulent, the authority to 
stop all mail sent to the addressee is clear and constitutional. Even if 
it could be assumed, arguendo, that appellees' broad and unsupported 
assumption as to the character of appellant's enterprise can be accepted 
as correct, yet appellees do not ask this court, as they recently did in 
the second case of Cadillac Publishing Co. v. Summerfield, No. 14,205 
(dismissed March 6, 1958 for mootness), * --to reconsider the contrary 
principle established by this court in the cases cited on page 19 of appel- 
lant's principal brief, namely: Summerfield v. Sunshine Book Co., 95 
U. S. App. 221 F.2d 42, Cert. denied, 349 U. S. 921; Tourlanes Publish- 
ing Co. v. Summerfield, 98 U. S. App. D. C. 20, 231 F.2d 773, Cert. 
denied, 352 U. S. 912, and Oakley v. Summerfield, 98 U. S. App. D.C. 22, 
231 F.2d 775, Cert. denied, 352 U. S. 912. Appellees’ reliance on 
Donaldson v. Read Magazine, supra, in this connection, is misplaced, 
for this court in Summerfield v. Sunshine Book Co., supra, specifically 
applied the principle expressed by the Supreme Court in Read Magazine 
(a case under the instant statute), to mail seizure cases arising under 
the companion statute, 39 U.S.C. 259(a). And the Supreme Court denied 
certiorari. : 


Likewise appellees’ reliance on Public Clearing House v. Coyne, 
194 U. S. 497 (1904) is also misplaced, for the doctrine suggested by 
that case that the use of the mails is a privilege on which the Post Office 
Department may impose such conditions as it chooses, is, according to 


Mr. Justice Harlan, "hoary dogma" -- which "has long since evaporated." 
Roth v. United States, 354 U. S. 476, 505, footnote 5. See also Pike v. 


1 


Walker, supra. 


If it could be construed, without conceding, that appellees’ con- 
tention in this respect is correct, then there is nothing left but to declare 
the statute unconstitutional as authorizing the Postmaster General and 


* See Page 14, appellees' brief in that case. ! 
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his subordinates to seize property without due process of law, and that { 
it constitutes a prior restraint, contrary to the First Amendment, on 

future publication and distribution of all books and manuscripts owned 

by appellant -- as this court indicated in Summerfield v. Sunshine Book 
Company, supra, would have to follow under any other than the court's 
interpretation of the statute. 


Appellees pass over the point, by arguing (p. 14) that the doctrine 
of "previous restraint" is without merit because "appellant has a clear 
remedy under the Rules of Practice (before the Post Office Department) 
by requesting a revocation of the fraud order.” (Emphasis supplied). 
Appeliees now offer the novel suggestion, not offered in the court below, 
that appellant has thus again failed to exhaust his administrative r 
remedies. They cite appellant's previous case in this court (100 U. S. 
App. D. C. 98; 243 F.2d 42) which was decided on the authority of 
Cadillac Publishing Co. v. Summerfield, 97 U. S. App. D. C. 14, 227 
F.2d 29, Cert. denied, 350 U. S. 901, wherein, this court observed that 
"it is entirely possible that the Hearing Examiner's initial decision" 
(which, as here, dismissed the Solicitor's complaint after hearing), 

-- "would have been affirmed by the Postmaster General”. As here, 
the Hearing Examiner's decision in that case was also reversed by the 
Deputy Postmaster General and the situation thus arose in that case as 
it has in the case at bar, where, as stated by this court, "the final 
administrative process has been completed", by the issuance of an 
“order returning mail addressed to the appellant". An examination of 
the Administrative Rule in question will disclose that if an aggrieved 
mail user were to proceed in the manner suggested, all he has to do is 


to concede and admit that he is guilty and that the fraud order against m 
him was lawfully issued and then agree that he will stop and never * 
resume the enterprise in question. While awaiting the pleasure of : 
officials of the Department, as to his application, all his mail is still P 
being returned to senders marked "Fraudulent" and payment of his r4 


postal money orders is refused. If such a procedure is a "remedy" 4 
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which the aggrieved person must pursue and exhaust administratively 
before he has standing to seek judicial determination and relief from 

the action seizing his property, then the provisions of the Section 10(a)(c) 
of the Administrative Procedure Act giving the right of judicial review 
to any person suffering legal wrong because of agency action, and defin- 
ing the finality of an agency action, -- are a nullity. Appellees" conten- 
tion in this respect should be summarily disposed of without the need of 
any specific citation of authority against such a contention. 7 


CONCLUSION 


The situation in the case at bar may well be summed up in the 


words of the Supreme Court in United States v. Ballard, 322 U.S. 78, 
86, 87: "The law knows no heresy, and is committed to the support of 
no dogma, the establishment of no sect. * * Thus the (1st) Amendment 
embraces two concepts * * freedom to believe and freedom to act. * * 
Men may believe what they cannot prove. They may not be put to the 
proof of their religious doctrines or beliefs. Religious experiences 
which are as real as life to some may be incomprehensible to others. 
* * Yet the fact that they may be beyond the ken of mortals does not 
mean that they can be made suspect before the law." : 
Respectfully submitted, 2 
HORACE J. DONNELLY, IR. 
American Security & Trust 
Building 
Washington 5, D.C. ! 
Attorney for Appellant 


October 15, 1958. 
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[Filed May 2, 1958] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REV. MERLE E. PARKER, D.D. _) 
Santa Ysabel, California 


Plaintiff 
Vv. 


ARTHUR E. SUMMERFIELD, 
Postmaster General, and 

E. O. SESSIONS, 

Deputy Postmaster General 


Defendants. 


Civil Action No. 1150-58 


ee ee ee ee ee ee ee ee ee 


COMPLAINT FOR DECLARATORY JUDGMENT AND/OR | 
INJUNCTION | 


1. Plaintiff Merle E. Parker is a citizen of the United States, 
residing in the State of California. Defendants are the duly commis- 
sioned Postmaster General of the United States and the Deputy Post- 
_master General respectively, both commorant in the District of Columbia. 

2. Jurisdiction of this court is based upon Section 306 of Title 
11, D.C. Code 1951 Edition, and this action arises under the Consti- 
tution of the United States and Articles I, IV and V of the Amendments 
thereto; the Judiciary and Judicial Procedure Act of June 25, 1948, 62 
Stat. Sec. 930 (28 U.S.C. 1331); the Administrative Procedure Act of 
June 11, 1946, 260 Stat. 237 as amended (5 U.S.C. Sec. 1009; and the 
Act of September 19, 1890 C.H. 908, 26 Stat. 466 as amended (39 U.S.C. 
259, 732). : 

Plaintiff Merle E. Parker is a teacher and writer on religious 
and spiritual subjects, using the United States mails for the purpose of 
distributing his teachings and writings to members of the public through- 
out the United States, and is the directing head of the Foundation for 
Divine Meditation, a non-profit organization devoted to the teaching and 
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advocacy of religious principles, located in the State of California, and 
has a large and substantial investment and interest in said activity, 
uSing the United States mails for the purpose of communicating with 
students, members and others located throughout the United States and 
abroad. Without such means of communication plaintiff and his organi- 
zation will be deprived of their right to communicate with such persons 
in connection with the distribution and dissemination of the religious 
and spiritual teachings in which plaintiff and his organization has been 
engaged for many years. 

3. Under date of April 24, 1953, a so-called complaint against 
plaintiff was filed by the Solicitor (now General Counsel) for the Post 
Office Department with the Office of Hearing Examiners for that Depart- 


ment, charging plaintiff with violation of the provisions of 39 U.S. Code, 


Sections 259 and 732. Plaintiff, in answering said charges, denied the 
allegations of the complaint and pleaded certain affirmative defenses, 
including the failure of the complaint to state a cause of action, the un- 
constitutionality of the proceeding, failure to comply with the provisions 
of the Administrative Procedure Act of 1946 as amended, and a lack of 
jurisdiction, based upon plaintiff's rights under the First and Fifth Amend- 
ments to the Constitution of the United States. Thereafter, on June 9th 
and 10th, 1953, a hearing on the complaint and answer was held in 
Washington, D.C. before Edward Carlick, Esq., a Hearing Examiner 
for the Post Office Department, at which time plaintiff appeared by coun- 
sel, and at which time evidence was offered by the Solicitor. Asa re- 
sult of said hearing, the Hearing Examiner under date of November 6, 
1953, rendered his Initial Decision in which he found and decided that 
the Solicitor had failed to establish by substantial evidence the allegation 
that plaintiff (respondent there) was violating the provisions of the statute 
sought to be invoked as charged in the complaint, which was, therefore, 
accordingly dismissed. A copy of said Initial Decision is attached here- 
to as Exhibit "A" and made a part hereof. 

4. Under date of November 10th, 1953, William C. O'Brien, the 
Assistant Solicitor who prosecuted and directed the action against plaintiff, 
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ha filed with the Office of Hearing Examiners the Hearing Examiner's 
a aforesaid decision. In opposition to said notice of intention to appeal, 


plaintiff on December 15th, 1953 filed a motion to dismiss the com- 
plainant's appeal, and to strike his notice of intention to appeal on the 
grounds that the Post Office Department's Rules of Practice in Pro- 

i ceedings under the Administrative Procedure Act, dated November 6, 
1952 (a copy of the relevant portions of which is attached hereto as 
Exhibit '"B" and made a part hereof) and under which the proceedings up 
to that time had allegedly been conducted, did not provide for an appeal 
by the Solicitor from a decision of the Office of Hearing Examiners 
against the complaint. A copy of plaintiff's motion so made is attached 
hereto as Exhibit "C'' and is made a part hereof. On the same date the 
Assistant Solicitor filed a brief in support of his appeal and plaintiff 
thereupon filed a supplemental motion extending the original motion to 
dismiss and strike, to apply to the striking of the Assistant Solicitor's 
brief. : 

9. Thereafter, plaintiff's counsel received a paper dated 
February 18th, 1954, signed by a Deputy Postmaster General, denying 
plaintiff's motion to dismiss the Assistant Solicitor's appeal, a copy of 
which ruling and order is attached hereto as Exhibit "D" and made a 
part hereof. At about the same time plaintiff's counsel was furnished 
with a document entitled "Rules of Practice in Proceedings Under the 
Administrative Procedure Act -- Amended Effective January 20, 1954" 
(a copy of which is attached hereto as Exhibit "E", and made a part 
hereof), and in which an appeal procedure was attempted to be estab- 
lished permitting the Solicitor to appeal to a Deputy Postmaster General 
from a Hearing Examiner's decision’ against the Solicitor's complaint. 
Attached to said document was a copy of an order of the Postmaster 
General delegating all of his quasi-judicial authority under the statutes 
in question to issue fraud and unlawful orders, to said Deputy Post- 
master General, who in turn, by administrative order, constituted his 


Administrative Assistant as the person responsible for the handling of 
such appeals. | 
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6. The aforesaid Rules of Practice dated January 20, 1954, 
(Exhibit "E" hereto) were not promulgated or adopted in the form and 
manner required by the mandate of Sections 3 and 4 of the Administra- 
tive Procedure Act of 1946, as amended (5 USCA 1002, 1003), and Sec- 
tion 5{a) of the Federal Register Act (44 USCA 305), no notice of the 
promulgation or intent to promulgate same ever having been published 
in the Federal Register as required (5 USCA 1003), and the said Rules 
themselves have never been published in the Federal Register as re- 
quired by law (5 USCA 1002; 44 USCA 305); are in violation of the Consti- 
tution of the United States in that they are legislative in character, issued 
not only without statutory authority, but in derogation of the Adminis- 
trative Procedure Act, and are an infringement upon the power of Con- 
gress to legislate; and are ex post facto in nature, in that they substan- 
tially change the rules of practice under which plaintiff had been accused 
and under which he had successfully defended himself. 

7. In addition to issuing said void and unlawful rules, defendant 
further unlawfully delegated to subordinates the quasi-judicial power 
and authority committed to him, and to-him alone, by statute (39 USC 
259, 732), without specific authority of Congress to do so, and such dele- 
gation of said quasi-judicial power and authority is therefore unlawful 
and void. Such action, plaintiff believes, has resulted in a merging of 


the prosecution and adjudication functions within the Post Office Depart- 


ment contrary to the provisions of the Administrative Procedure Act of 
1946 as amended (5 USC 1004(c)). 
8. Plaintiff is informed and believes and therefor avers, that 


the Rules of Practice in Proceedings Before the Post Office Department 
Under the Administrative Procedure Act, dated November 6, 1952, under 
which he successfully defended himself, and which are attached hereto 

as Exhibit '"B", were designed and intended by the drafters thereof to 
apply only to appeals to the Postmaster General by a respondent charged 
with violation of the pertinent sections of the postal laws (here 39 USC 
259, 732), and do not and were not intended to permit, as the Adminis- 
trative Procedure Act aforesaid does not permit, an appeal by the 





—_— 3 


5 
» prosecuting attorney from a decision of a Hearing Examiner dismissing 
: the complaint -- the Hearing Examiner, by the provisions of said rules, 
: at all times being the sole and final judge as to whether or not the com- 
ey plaint as a matter of law was properly laid and stated an offense, or 


after hearing, was supported by substantial evidence. 

9. Plaintiff was thereafter ordered by the Deputy Postmaster 
General to file his answer to the Assistant Solicitor's appeal, but in- 
7 stead of complying with such unlawful order and procedure, plaintiff, 
Dr. Merle E. Parker,selected to test the validity of such an action 
through a complaint for declaratory judgment, filed in this Court on 
November 16th, 1954, which complaint on motion of the defendant, 
Arthur E. Summerfield, was dismissed on the grounds that plaintiff 
had failed to exhaust his administrative remedy in the Post Office De- 
partment proceeding. This decision was affirmed by the United States 
Court of Appeals for the District of Columbia, No. 13, 437, decided 
March 28th, 1957, on the authority of Cadillac Publishing Comp any V. 
Summerfield, 97 US Appeals DC 14; 227 F. 2nd 29 Cert. denied '350 US 
901 (1955). Thereupon under date of May 25th, 1957, plaintiff did file 
his answer to the Solicitor's appeal from the Hearing Examiner's de- 
cision. : 
10. On April 29th, 1958, plaintiff's counsel received a document 
dated April 24th, 1958, entitled "Final Departmental Decision Upon 
Appeal by the Deputy Postmaster General", (a copy of which is attached 
hereto as Exhibit "F" and made a part hereof), to which was attached a 
so-called fraud order No. 56606 bearing date of April 24th, 1958, (a 
copy of which is attached hereto as Exhibit "G"', and made a part hereof), 
both documents being purportedly signed by defendant E. O. Sessions, 
Deputy Postmaster General. The so-called fraud order directs and 
orders the Postmaster at Santa Ysabel, California to, in effect, require 
plaintiff, with certain exceptions, to open within 24 hours all mail matter 
received at that Post Office addressed to plaintiff for examination by 
said Postmaster, who is further ordered and directed to return to the 
senders, stamped "fraudulent" all such mail matter which he deems to be 
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connected with the enterprise which was the subject of the Solicitor's 
complaint in the proceedings against plaintiff in the Post Office Depart- 
ment, and to refuse payment of any Postal Money Orders made payable 
to said plaintiff or his organization. 

11. The aforesaid Final Departmental Decision Upon Appeal 
(Exhibit "F" hereto) affirms the decision of the Hearing Examiner 
in part, but reverses said decision in another respect so as to apparently 
justify the issuance of the aforesaid mail seizure order. In seeking to 
justify his aforesaid action, the defendant, E.O. Sessions, who plain- 
tiff believes arrived at his decision upon the advice and counsel of offi- 
cials of the law department charged with the prosecution of the com- 
plaint against plaintiff, contends that while plaintiff's distribution through 
the mails of material relating to "The Sacred Laws Behind Miracles", 
is not unlawful as charged by the Solicitor because the testimony of the 
Solicitor’s medical expert was not relevant in cases involving mental 
healing, yet the companion course of lessons, ("Sacrets of Wealth, 
Power and Success"), is unlawful because the making of money is a 
physical procedure which differs from a cure of an organic disturbance 
in the remitter’s body by mental influence. Such an argument and theory 
which seeks its support solely in the testimony of an official of the De- 
partment of Commerce with respect to the mechanics of business, is un- 
tenable and the action of the defendants is therefore arbitrary, capricious, 
unwarranted, and an error of law, same being an erroneous interpre- 
tation of the posta] fraud statute so as to make that statute prohibit the 
free exercise of religion and the abridging of freedom of speech and of 
the press, -- it being clearly shown by the record before the Post Office 
Department that plaintiff's activities deal solely with the religious and 
spiritual aspects of human life. Said action is further a violation of plain- 
tiffs right to the protection of the guaranties of the Fifth Amendment to 
the Constitution respecting Due Process of Law and constitutes a violation 
of Article IV of the Amendments to the Constitution of the United States, 
in that sums of money to which plaintiff and his non-profit organizations 
are entitled when transmitted through the postal system, are unlawfully 
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seized and appropriated by representatives of the Post Office Depart- 
ment and plaintiff and his organizations have been denied the right to be 
secure in their papers and effects against unreasonable searches and 
seizures when they are deprived of lawful mail matter addressed to 
them at the aforesaid Post Office, including personal communications, 
unless they first permit the examination by representatives of the Post 
Office Department of the contents of private and sealed communications. 
Plaintiff has been informed by the Postmaster at Santa Ysabel, Califor- 
nia, that said order of the Deputy Postmaster General has been received 
at that Post Office, and said Postmaster, upon demand, has refused to 
deliver unto plaintiff mail matter in the possession of said Postmaster, 
addressed to him, but has informed plaintiff that he, said Postmaster, 
would hold any such mail so received for only 24 hours, at the expira- 
tion of which time, same would be returned to senders stamped "“frau- 
dulent"’. | 

12. The statute under which the defendants claim authority for 
their action is unconstitutional as interpretated by defendants, being 
contrary to the First, Fourth, and Fifth Amendments to the Constitution 
of the United States, and such action is legislative in nature and effect 
and contrary to the provisions of the Constitution of the United States. 
Such unlawful action has caused, and will continue to cause, plaintiff to 
suffer great loss, injury and damage, unless defendants and thets subor- 
dinates are restrained and enjoined from the enforcement of their so- 
called fraud order, No. 56606 of April 24th, 1958 -- for the relief of 
which plaintiff has no complete or adequate remedy at law, and all ad- 
ministrative remedies which plaintiff might have had, have now been 
exhausted. ! 

WHEREFORE, the premises considered, plaintiff prays: 

1. That the judgment of this Court be entered declaring that the 
action of the Deputy Postmaster General and the Postmaster General in 
issuing and causing to be issued and enforced "fraud" order No. 56606 of 
April 24th, 1958, is contrary to law, and is therefore null and void. 
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2. That the Postmaster General and the Deputy Postmaster 
General and their subordinates and employees as such, be restrained 
and enjoined pendente lite and permanently from compelling plaintiff to 


open sealed mail matter containing private communications, for the 
examination of Post Office Department representatives; from seizing 
and returning to senders stamped "fraudulent” any mail matter addres- 
sed to plaintiff and from refusing to deliver to plaintiff mail matter 
addressed to him and his organization; and from refusing to pay Postal 
Money Orders made payable to them; and from otherwise interfering 
with, and depriving plaintiff and his organization of the right to the use 
of the facilities of the United States mails. 

3. And for such other and further relief as to the Court may 
seem just and proper. 


/s/ Horace J. Donnelly, Jr. 
Attorney for Plaintiff 

730 15th Street, N. W. 
Washington 5, D. C. 


District of Columbia ss: 

AFFIDAVIT IN SUPPORT OF COMPLAINT FOR 

DECLARATORY JUDGMENT AND INJUNCTION 

Horace J. Donnelly, Jr., being duly sworn on oath, deposes and 
says that he has signed the within complaint as attorney for the plaintiff, 
by reason of the fact that plaintiff is not within the District of Columbia, 
residing as he does in the State of California, and is therefore not timely 
available to execute same in person; that he has read and knows the con- 
tents of the aforegoing and annexed complaint, and that, as to the matters 
and facts stated therein to be true, the same are true, and that as to the 
matters and facts stated therein upon information and belief, he verily 
believes same to be true. 


/s/ Horace J. Donnelly, Jr. 
Attorney for Absentee Plaintiff 


[JURAT dated May 2, 1958. ] 








[EXHIBIT A] 


POST OFFICE DEPARTMENT 
OFFICE OF HEARING EXAMINERS 
WASHINGTON 25, D. C. ! 
November 6, 1953. 
| 


In the Matter of the Complaint That 


) 
DR. MERLE E. PARKER, 
DR. MERLE E. PARKER, MASTER ) 
METAPHYSICIAN, 
DR. MERLE E. PARKER, PS.D., ) 
INTERNATIONAL HEADQUARTERS 
FOUNDATION F.D.M., 
) 

) 

) 

) 

) 

) 

) 


THE FOUNDATION ENTERPRISES, and H.E. Docket No. 2/55 


P. O. Box 7, 
at 
Santa Ysabel, California, 


are engaged in conducting a scheme for 
obtaining money through the mails in 
violation of 39 U.S. Code 259 and 732. 


INITIAL DECISION OF HEARING EXAMINER 


The complaint and notice of hearing were delivered to Respondent 
on April 29,1953, in the manner provided by the Rules of Practice. Re- 
spondent filed answer which was superseded by a substitute answer. 
Hearing was conducted before me on June 9 and June 10, 1953. Respon- 
dent was present and represented by counsel. Proposed findings of fact, 
conclusions of law and supporting reasons were filed by the parties. Re- 
spondent also filed on September 16 and September 24, 1953, without ob- 
jection of counsel for the Solicitor, a reply to Solicitor's proposed find- 
ings and conclusions and a memorandum supplementing Respondent's 
reply. The entire official record, including the transcript of proceed- 
ings, exhibits, pleadings and other relevant papers, has acs aandaeas 
by me in arriving at this decision. | 

The enterprise alleged to be in violation of the statutes invoked 
isaverred in the complaint to be in substance the obtaining of ‘remit- 
tances of money through the mails for two courses of instructions, one 
entitled "The Sacred Laws Behind Miracles," and the other, "Secrets of 
Wealth, Power and:Success," by means of false and fraudulent representa- 


i 
i 
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tions and promises to the effect: 

(a) That "behind every miraculous healing of 
cancer, tuberculosis, heart disease and other count- 
less ills'' "There Are Sacred Laws" and the course 
entitied The Sacred Laws Behind Miracles" will re- 
veal "The Key" which will enable any person to per- 


form miraculous cures of such diseases; 

(b) That ''There are Sacred Laws" "Behind every 
successful undertaking that ever brought fortune to any 
person on earth!" and that the course entitled "The 
Sacred Laws Behind Miracles" will reveal "The Key” 
which will insure the success of any person in any 
undertaking; 

{c) That "the miraculous healing of cancer, 
tuberculosis, heart disease and other countless ills" 
is not accomplished by "Faith" alone but must be ac- 
companied by a knowledge of "The Sacred Laws Behind 
Miracles” and the said course entitled "The Sacred Laws 
Behind Miracles" will reveal "The Key” to those laws, 
that is to say, that once the key is revealed as set forth 
in the said course, any person can perform miraculous 
healing; 

(ad) That any person suffering from "decayed lungs" 
as a result of "tuberculosis" will be miraculously healed 
of that condition once he has learned of and applied "The 
Sacred Laws Behind Miracles" and "The Key" both of 
which are revealed in the course entitled "The Sacred 
Laws Behind Miracles;" 

(e) That the said course "describes in detail the 
Sacred Laws Behind Miracles."" "Laws which these people 
put into practice without even realizing what they were 
doing!" so that anyone right in his "own home can study 
and learn the vital information given" and thus be able 
to perform miraculous healing of cancer, tuberculosis, 
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heart disease, and the other countless ills; 

(f) That the course entitled "The Sacred Laws 
Behind Miracles" reveals "The Key" that will insure | 
"Money By the Millions, " to anyone following the same 
and | 

(g) That "a few minutes a day of quiet study” of : 
the said course entitled "The Sacred Laws Behind Miracle 
healing" will "enable anyone to master these techniques, - 
that is to say, that a few minutes of daily quiet study will 
enable anyone to perform miracles of'healing. : 

(h) That the said "Secrets of Wealth, Power and 
Success" will enable any person following the instructions 
contained therein to earn an "Extra One Thousand Dollars" 
within six months after "These Secrets" are put "To Work;” 

(i) That the said "Secrets of Wealth, Power and : 
Success" will reveal to the purchaser "the real Open | 
Sesame" to his 'most cherished dreams", that is to say, 
that by following the instructions therein the remitter will 
be able to realize all of his most cherished desires; : 

(j) That the said "Secrets of Wealth, Power and | 
Success" will reveal to the remitter not only how he can 
"start money rolling in at such a rate" that he "may need 
help to count it," but how he "can keep it rolling in from 
now on." : 

(k) That the "Secrets of Wealth, Power and Success" 
will reveal and enable the remitter to acquire "25 Million 
Dollars" or "a mere Twenty-Five Thousand, " according to 
the remitter's desires, and 

(1) That the said "Secrets of Wealth, Power and Success" 
will reveal and enable any remitter to do "Anything that any- 
one else has ever done," and there is no need for "Education 
or Specialty" because those factors have "very little to do 
with real success." 
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Respondent's substituted answer in substance denies each and 


every allegation contained in the complaint. 

The investigating inspector, Charles E. Dunbar, testified on 
behalf of the Solicitor. He identified and there were received in evidence: 
a circular from Respondent received unsolicited in April, 1952, under 
the test name of Grace A. Mattingly (Dept. Ex. 1-A), advertising the 
course entitled "The Sacred Laws Behind Miracles"; a circular re- 
ceived unsolicited in September, 1952, under the same test name, adver- 
tising a "handbook and Practice Guide" (Dept. Ex. 1-B) which purports to 
describe "Suggestive Passivity Induction"; test correspondence conducted 
with Respondent under the said name of Grace A. Mattingly (Dept. Ex. 
1-C, with sub-exhibits) during the course of which the advertised "course 
of 'Sacred Law Behind Miracles'", consisting of six lessons, was pur- 
chased pursuant to an order dated February 19, 1953 (Dept. Ex. 1-D, 
with sub-exhibits); two unsolicited circulars from the Respondent re- 
ceived in December, 1952, and January, 1953, under the test name of 
Fred L. Mode (Dept. Exs. 2-A and 2-B), advertising the course en- 
titled "Secrets of Wealth, Power and Success"; test correspondence 
conducted by the inspector under the said name of Fred L. Mode (Dept. 
Exs. 2-C and 2-E) during the course of which seven of the ten adver- 
tised lessons of this course (Dept. Exs. 2-D-1 through 2-D-7), were 
received pursuant to a purchase order dated February 19, 1953. 

The respondent contends that the circular received by the in- 
spector in April, 1952, pertaining to the course entitled "The Sacred » 
Laws Behind Miracles", cannot be considered as containing current \ 
representations inasmuch as it was received by the investigating inspec- ¥ 
tor approximately one year prior to the filing of the complaint. However, 
such a fact standing alone is not sufficient to warrant such a conclusion. 
Moreover, the course of instructions received by the inspector pursuant 
to his purchase made shortly before this hearing, is obviously the matter 
offered by the Respondent in the questioned circular. Accordingly, I ‘ 
find, in view of the foregoing, and by an inspection of the circulars and | 
the course of instructions in evidence, that the Respondent is conducting, 
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under the names set forth in the caption hereof, an enterprise for the 
sale through the mails of the two courses of instructions entitled "The 
Sacred Law Behind Miracles" and "Secrets of Wealth, Power ‘“ 
Success". 

In determining the meaning of the representations contained in 
the circulars in evidence, the test is the probable effect on ordinary 
minds (Donaldson v. Read Magazine, Inc., 333 U.S. 178). In the light 
of such a test, I find from a reading of the circulars in question, that 
the Respondent is making, in substance and effect, the representations 
charged in the complaint; in other words, that the promised results 
enumerated in the charges would be obtained by the remitter by the 
application of certain supernatural or metaphysical laws. ! 

An examination of the course in evidence discloses that each of 
the six lessons comprising the course entitled ''The Sacred Law Behind 
Miracles", consists of mimeographed text of three to five pages, letter 
size, and that each of the seven lessons in the other course consists of 
four printed pages slightly larger than letter size. The instructions 
contained in these lessons pertain to certain thoughts, or religious or 
metaphysical practices, propounded by the Respondent, which if mas- 
tered by the reader will, according to the Respondent, cause ™ student 
to obtain the various promised results. 3 

The Solicitor presented the testimony of a doctor of medicine 
and a business economist, both well qualified in their particular field. 
The doctor's testimony in substance dealt with the treatment of various 
physical ailments by scientific methods. Similarly, the testimony of the 
other expert witness pertained, in substance, to the various factors 
generally considered in the business management field as being essential 
to success in the field of commerce and trade. In connection with the 
testimony of the latter witness, there was received in evidence various 
publications, including those issued by the Department of Comme ree, 
which are recognized as containing authoritative data concerning the 


various elements involved in such field ("Sales Management, " Dept. Ex. 
3; "Establishing and Operating Your Own Business," Dept. Ex. 4; "Survey 
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of Current Business,” issue of April, 1950, Dept. Ex. 5; "Survey of 
Current Business,” issue of December, 1952, Dept. Ex. 6; and "Capital 
Requirements of Small Business," Dept. Ex.7). However, such testi- 
mony and proof cannot be considered as being determinative of the issues 


in this case. Neither the representations of the Respondent nor the 
lessons or practices contained in the courses relate to the attainment 

of the promised results by certain scientific or medical methods, or by 
certain business approaches. On the contrary, they relate to the attain- 
ment of the promised results by the application of religious or meta- 
physical laws. The doctor and the business economist also testified to 
the effect that the application of mental healing as given in the course en- 
titled "The Sacred Law Behind Miracles", and the application of the 
methods given in the course entitled "Secrets of Wealth, Power and Suc- 
cess," would not be of any value. However, such testimony is, and of 
itself, not sufficient. 

The issue here is whether the Respondent is conducting a scheme 
by means of false and fraudulent pretenses, representations and pram- 
ises: . In cases of this kind, the cardinal question is the question of 
Respondent's good faith (Post v. United States, 135 Fed.1; New v. U. S. 
245 Fed. 710; Crane v. United States, 259 Fed.480). It is therefore es- 
sential in order to substantiate the issuance of a fraud order by the Post- 
master General, that it be found on substantial evidence, that the Respon- 
dent intended to deceive. There is insufficient evidence in this case to 
warrant such a finding. The record is totally lacking of: proof as to the 
background of the Respondent, including his education or training, or the 
state of his health and personal finances, or any other proof from which 
it would be properly concluded that the Respondent himself, did not be- 
lieve in the representations, or that they were made with a reckless dis- 


regard for the truth, or any other appropriate basis from which it may be 
properly concluded that the Respondent made the representations with 
fraudulent intent. That one may be skeptical of Respondent's intentions 
by reason of the nature of the enterprise, and the character of his 
representations, does not justify the issuance of a fraud order. 
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cor In view of the foregoing, I find that the Solicitor has failed to 
establish upon substantial evidence that the Respondent is conducting an 
enterprise by means of fraudulent pretenses, promises or representa- 
tions, as charged in the complaint. Accordingly, the complaint in this 


case is hereby dismissed. 

/s/ Edward Carlick : 

Hearing Examiner. 

. i 
: 
: | 
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[EXHIBIT B] 


RULES OF PRACTICE IN PROCEEDINGS UNDER 
THE ADMINISTRATIVE PROCEDURE ACT, 
AMENDED EFFECTIVE NOVEMBER 6, 1952 


Sec. 150.404 Notice of Hearing. If the Chief Hearing Examiner 
shall determine that the complaint states facts sufficient to show the 
probable need for administrative action by the Postmaster General, he 
shall issue a notice of hearing to the respondent. 

xe kK Ke * * 

Sec. 150.422 Hearing Examiner's Decision. (a) Where the re- 
spondent, having filed answer, fails to appear at the hearing, the hear- 
ing examiner shall receive such proof as he may deem proper in support 
of the allegations of the complaint, and shall make and file a decision 
from which no appeal may be taken by the respondent to the Postmaster 
General, and the Postmaster General may thereafter issue the order 
recommended in the complaint without further notice to the respondent. 

(b) The hearing examiner may render an oral initial decision at 
the close of the hearing if the nature of the case and the public interest 
so warrant. Otherwise, .he may render such initial decision at a later 
date as hereinafter provided. 

(c) After the date specified by order of the hearing examiner for 
the filing of proposed findings of fact, conclusions of law and supporting 
reasons pursuant to the provisions of Sec. 150.421 of this subpart, 
the hearing examiner shall make and file an initial decision which shall 
become the final decision unless an appeal therefrom is perfected in 
the manner provided in Sec. 150.423 of this subpart. 

(d) The initial decision of the hearing examiner shall include 
(1) findings and conclusions with the reasons therefor upon all the 
material issues of fact, law or discretion presented on the record; and 
(2) an appropriate order for execution by the Postmaster General or a 
denial of the order requested in the complaint. 

(e) A copy of the hearing examiner's initial decision shall be 
served upon each party who participated in the hearing. 
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% Sec. 150.423 Appeal from Initial Decision. (a) Any party of 
record in a proceeding, except those who failed to answer the complaint 
or having answered fail to appear at the hearing, may file a notice of 
intention to appeal to the Postmaster General in accordance with para- 
graph (b) hereof. : 

(b) A notice of appeal must be filed within the time limit fixed 
by order of the hearing examiner, of which a copy shall be served upon 
. each party who participated in the hearing. If an initial decision is 
rendered orally by the hearing examiner at the close of the hearing, he 
may then orally give notice to the parties participating in the hearing 
of the time limit within which notice of appeal must be filed. Such time 
limit shall in no case exceed 10 days from the time of the aforesaid 
service upon or notice to such parties. : 

* x * * * ! 
- (e) The brief on appeal shall be filed within the time specified 
therefor by the hearing examiner. Opposing brief shall be filed within 
the time allowed therefor by the hearing examiner. If the respondent 
fails to file the notice of appeal within the time specified therefor, or, 
having filed notice of appeal, fails to file the appeal brief within the time 
specified therefor, the Postmaster General may thereafter issue the 
order found in the hearing examiner's initial decision to be appropriate 
for issuance upon the basis of the record. | 
> * * * * * | 

Sec. 150.424 Postmaster General's Orders. (a) Copies of the 
Postmaster General's decision and order shall be incorporated in the 
record of the proceeding. The ofder shall be published in the Postal 
Bulletin and transmitted to such postmasters and other officers and 
employees of the postal service as may be required to put the pro- 
visions of said order into effect. 
se Sec. 150.425 Application for Modification or Revocation of Orders. 

(a) Any party against whom an order has been issued by the Postmaster 
General may file with the Docket Clerk an original and three copies of 
an application for modification or revocation thereof. Said application 
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shall set forth the grounds upon which it is based; must contain a state- 
ment to the effect that the unlawful enterprise against which the order 
is directed is no longer being conducted under the name or names 
specified in the order or any other name and that the unlawful scheme 


will not be resumed in the future under such names or any other names; 


and it must be sworn to by the applicant. 

(b) The Docket Clerk shall deliver a copy of such application to 
the Solicitor. The Chief Hearing Examiner shall assign the matter to 
a hearing examiner who shall set a date for the filing of the Solicitor's 
reply to such application. 

(ec) A copy of the Solicitor's reply to such application shall be 
delivered to the applicant by the Docket Clerk. Thereafter the hearing 
examiner may either enter an order denying such application or trans- 
mit the application, together with his recommendation that it be granted 
in whole or in part, to the Postmaster General for final decision and 


action. 
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[EXHIBIT C] 


POST OFFICE DEPARTMENT ; 
Office of Hearing Examiners 
Washington 25, D. C. ! 


In the Matter of the Complaint Against ) ! 
DR. MERLE E. PARKER, ET AL H.E. Docket No. 2/55 
at Santa Ysabel, California ) 
MOTION TO DISMISS COMPLAINANT'S APPEAL 
AND TO 


STRIKE HIS NOTICE OF INTENTION TO APPEAL ! 

Comes now the respondent by his attorney, Horace J. Donnelly, 
Jr., and moves the Office of Hearing Examiners and/or the Postmaster 
General, to physically strike and expunge from the record, the Solicitor's 
notice of intention to appeal filed in the above captioned proceedings, and 
to dismiss his alleged appeal, and for reasons therefore states: 

1. The Solicitor-complainant is proceeding under the errone ous 
assumption that Section 150. 423 of the Department's Rules of Practice 
in Proceedings under the Administrative Procedure Act of 1946, applies 
to appeals to the Postmaster General in cases where the Hearing Exam- 
iner's Initial Decision is in favor of a respondent, as in this case, whereas 
it is the clear meaning and intention of said Section and of Section 8 of the 
Administrative Procedure Act (5 U.S.C. 1007), that the procedures de- 
scribed therein are solely for the benefit of a respondent against whom 
an initial decision has been entered recommending further action by the 
Agency (Postmaster General) through the invoking of penalty sanctions 
which can only be issued by the Agency head (Postmaster General) under 
the statute. | 


2. There is no authority of law, rule or judicial precedent which 
permits or allows a subordinate of the Postmaster General prosecuting a 
proceeding of this nature, to individually challenge the findings and deci- 
sion of the Examiner appointed by the Agency (Postmaster General) as- 
his alter ego under the requirements of Section 7 of the Administrative 
Procedure Act (5 U.S.C. 1006) to hear and determine the issues raised 
by such subordinate's complaint and the respondent's answer, where 
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evidence on behalf of both parties has been taken and a decision has been 
entered in favor of the respondent accompanied by an order of dismissal, 
for the act of the Hearing Examiner in holding against a subordinate em- 
ployee of the Agency (Postmaster General) in that respect is the act of 
the Postmaster General. 

3. The appeals provisions of the Department's rules and the 
underlying basis for such a rule provided by Section 8 of the Adminis- 
trative Procedure Act, is not available to subordinates of the Agency in 
cases of this nature, for that any such action is in effect an adversary 
contest between the complaining subordinate and his supervisory official, 
the Postmaster General, without specific authority from the latter. 

4. Over matters involving the administrative action of his subor- 
dinates in seeking to invoke the sanction provisions and penalties of a stat- 
ute in an adversary proceeding such as this against a citizen, the Post- 
master Generali has delegated basic authority to the Hearing Examiner to 
determine as a matter of fact and as a matter of law whether the action 
of his subordinate in bringing such a complaint is proper and justifiable. 
If the subordinate is dissatisfied with the action of the Postmaster Gen- 
eral's authorized agent and representative, his dissatisfaction is in effect 
with the action of the head of his own agency-the Postmaster General-- 
and he has no authority or power to proceed to seek a reversal of such 
action once the Agency has spoken. The appeal provisions aforesaid are 
provided solely as a guarantee of a citizen's right to due process of law 
in an administrative proceeding, if he wishes to and has need to proceed 
further to prevent a Hearing Examiner's Initial Decision against him from 
being consolidated into an order of the Agency, until he has had full oppor- 
tunity to present his contentions against the decision. That substantive right 
does not extend to personnel under the control of the Agency, for if such 
were the case, such subordinates could carry their dissatisfaction to the : 
extreme of seeking to invoke judicial intervention against the power in the 
executive over such matters. This, of course, they cannot do. 

5. It is furthermore respondent's position that since it is the prac- 
tice and policy of the Department to require the filing of briefs on appeal 4 
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with the Office of Hearing Examiners, the Hearing Examiner in this case 
or the Chief Hearing Examiner would have the power and authority to grant 
respondent's motion by rejecting and striking from the docket the Notice 
of Intention to Appeal filed by the Solicitor'’s assistant, by refusing to 
accept his brief on appeal, and by refusing to transmit the record to the 
Postmaster General. Otherwise, the Office of Hearing Examiners would 
be adopting a subservient position which they are not required or permit- 
ted to do by the _—s of the Administrative Procedure Act, or any 
other known statutory provision or judicial precedent. In effect, the pres- 
ent controversy is between the Solicitor's assistant and the Hearing Ex- 
aminer, and this respondent, or any other respondent similarly situated, 
should not be required to engage in continual controversy with an official 
in the Office of the Solicitor, particularly when the Office of Hearing 
Examiners has found this respondent not guilty on a laid by that 
official, as the record clearly shows. Bi : 

6. And for such other reasons as may be urged on the hearing 
hereof, if such a hearing is granted. ! 

WHEREFORE, the premises considered, it is respectfully urged 
that the Solicitor'’s appeal be dismissed as frivolous, unwarranted and — 
capricious, and that during the pendency of this motion, all further pro- ais 
ceedings be stayed until the motion has been acted upon. : 

Respectfully submitted, 
/s/ Horace J. Donnelly, Jr. 


Attorney for Respondent 








eee 


22 
[EXHIBIT D] 


POST OFFICE DEPARTMENT 
| Office of Hearing Examiners * * * 


In the Matter of the Complaint ) 


Against DR. MERLE E. PARKER, ET AL} H.E. Docket No. 2/55 
at Santa Ysabel, California. 


“ 
+) . 


~— ~~ 


SUPPLEMENTAL MOTION 
It appearing that the Assistant Solicitor, subsequent to the filing 
of respondent's motion to dismiss his appeal, delivered to the Office of 
the Hearing Examiner on December 15, 1953 a document entitled "Appeal 
to the Postmaster General from Hearing Examiner's Initial Decision 
with Request for Findings of Fact, Conclusions of Law and Order Against 
Respondent," which document is addressed to the Postmaster General, 
respondent respectfully moves that his original motion to dismiss be 
extended to apply to the striking of the above referred to document, for 
the reasons stated in said original motion. 
| Respectfully submitted, 
/s/ Horace J. Donnelly, Jr. 
Attorney for Respondent 


OFFICE OF THE DEPUTY POSTMASTER 
GENERAL 


* ke * 


In the Matter of the Complaint Against _) 
DR. MERLE E, PARKER, ET AL., ; H.E. Docket No. 2/55 
at Santa Ysabel, California. ) 
Ruling on Respondent's Motion and Order 

Respondent's motion to dismiss the Solicitor’s appeal and to strike 4 
his notice and appeal brief is hereby denied. The Solicitor has an equal a 
right with respondent to appeal and to file exceptions to the hearing ex- 
aminer's initial decision, which is not an agency or departmental final 
decision and which may be adopted, modified or rejected in its entirety 


FEB 18, 1954 
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by the Postmaster General or his duly delegated and authorized deputy. 
March 4, 1954, is hereby fixed as the date for the filing of respon- 
dent's reply to the Solicitor's appeal from the initial decision of the hear- 
ing examiner in this case. 
(Signed) Charles R. Hook, c, Iu. 
Deputy Postmaster. General 


RULES OF PRACTICE IN PROCEEDINGS UNDER THE , | 
ADMINISTRATIVE PROCEDURE ACT, AMENDED EF- 
FECTIVE JANUARY 20, 1954 


ee ee KK KK * | 

Sec. 150.404 Notice of Hearing. Upon filing of the complaint 
the Administrative Assistant to the Deputy Postmaster General shall 
issue a notice of hearing. Said notice of hearing shall contain the date 
and place of hearing, the date upon which answer to the complaint may 
be filed, the name of the hearing examiner to whom the case has been 
assigned and a reference to the effect of failure to file answer. 

*x exe EK K * 

Sec. 150.422 Hearing Examiner's Decision. (a) Where the re- 
spondent, having filed answer, fails to appear at the hearing, the 
hearing examiner shall receive such proof as he may deem proper in 
support of the allegations of the complaint, and shall make and file a 
decision from which there is no appeal. The order recommended in the 
complaint may, in such circumstances, be issued without further notice 
to the respondent. 

(b) The hearing examiner may render an oral initial decision at 
the close of the hearing if the nature of the case and the public interest 
so warrant. Otherwise, he may render such initial decision at a later 
date as hereinafter provided. 

(c) After the date specified by order of the hearing eaten for 
the filing of proposed findings of fact, conclusions of law and supporting 


‘ | 
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reasons pursuant to the provisions of Sec. 150.421 of this subpart, the 
hearing examiner shall make and file with the Docket Clerk an initial 
decision which shall become the final decision unless an appeal there- 
from is perfected in the manner provided in Sec. 150.423 of this sub- 
part. 

(d) The initial decision of the hearing examiner shall include 
findings and conclusions with the reasons therefor upon all the material 
issues of fact, law or discretion presented on the record. 

(e) The Docket Clerk shall cause a copy of the hearing examiners’ 
initial decision to be mailed to each party who participated in the hear- 
ing. 

Sec. 150.423 Appeal from Initial Decision. (a) Any party of 
record in a proceeding, except those who failed to answer the complaint 
or having answered fail to appear at the hearing, may file a notice of 
intention to appeal to the Postmaster General in accordance with para- 
graph (b) hereof. 

(b) A notice of appeal must be filed with the Docket Clerk within 
10 days from the time of mailing the initial decision to the parties. If 
an initial decision is rendered orally by the hearing examiner at the close 
of the hearing, he may then orally give notice to the parties participating 
in the hearing of the time limit within which notice of appeal must be 
filed. Such time limit shall in no case exceed 10 days from the time of 
the aforesaid service upon or notice to such parties. 

* x % % 7K * cd 

(e) Upon the filing of a notice of appeal the Administrative Assis- 
tant to the Deputy Postmaster General will notify the parties when briefs 
and replies thereto may be filed. The time to file briefs may be ex- 
tended only upon application to the Administrative Assistant to the Deputy 
Postmaster General who will grant or deny at the direction of the Deputy 
Postmaster General. If the respondent fails to file the appeal brief within 
the time prescribed, he will be deemed to have abandoned his appeal 
and the matter will proceed as though notice of appeal had not been filed. 


* = * * * * x 
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Sec. 150.424 Final Orders. (a) Copies of the final decision and 
order shall be incorporated in the record of the proceeding. The Ad- 
ministrative Assistant to the Deputy Postmaster General shall cause 
the order to be published in the Postal Bulletin and transmitted to such 
postmasters and other officers and employees of the postal service as 
may be required to put the provisions of said orders into effect. 

Sec. 150.425 Application for Modification or Revocation of 
Orders. (a) Any party against whom an order has been issued may 
file with the Docket Clerk an original and three copies of an application 
for modification or revocation thereof. Said application shall set forth 
the grounds upon which it is based; must contain a statement to the 
effect that the unlawful enterprise against which the order is directed 
is no longer being conducted under the name or nane s specified in the 
order or any other name and that the unlawful scheme will not be re- 


sumed in the future under such names or any other names; and P 


must be sworn to by the applicant. 

(b) The Administrative Assistant to the Deputy Postmaster Gen- 
eral shall call upon the Solicitor for such written reply to the application 
as the Solicitor may care to file. 

(c) A copy of the Solicitor's reply to such application shall be de- 
livered to the applicant by the Docket Clerk. Thereafter an order grant- 
ing or denying such application will be issued. . 

* * * * 
DELEGATIONS OF AUTHORITY 

1. By the Postmaster General to the Deputy Postmaster General, 
Postmaster General Order No. 55507 dated January 13, 1954, reads as 
follows: 

"Pursuant to authority of section 1(b) of Reorganization Plan No.3 
of 1949 (63 Stat. 1066), authority is hereby delegated to the Deputy Post- 
master General to execute and perform in his own name all powers, 
functions and duties conferred by law upon the Postmaster General, in- 
cluding authority to modify, suspend, or rescind orders, instructions, 
and regulations which have heretofore, or which may hereafter be issued 
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in the name of the Postmaster General, except that I do hereby reserve 
to the Postmaster General exclusive authority to modify, suspend, or 
rescind all or any part of the authority delegated to the Deputy Post- 
master General by this order. 

"The Deputy Postmaster General is hereby authorized to delegate 
to any officer, employee, or agency of the Post Office Department 
designated by him such of the powers,. functions and duties delegated to 
him by this Order as he deems appropriate. 

“All prior delegations made by me are to remain in full force and 
effect until changed by order of the Postmaster General or the Deputy 
Postmaster General." 

Pursuant to this order the Deputy Postmaster General will exer- 
cise final authority and will issue agency decisions with respect to matters 
covered by the foregoing rules to the extent that such final authority is 
not redelegated. 

2. By the Deputy Postmaster General to the Administrative 
Assistant to the Deputy Postmaster General. Deputy Postmaster 
General Order No. 55510 dated January 14, 1954, reads in part as 
follows: 

"1. THE ADMINISTRATIVE ASSISTANT TO THE DEPUTY 
POSTMASTER GENERAL, is authorized to issue in his name and re- 
voke when revocation is warranted the orders which the Postmaster 
General is authorized to issue by sections 255, 259, 259a and 732 of 
title 39, U.S. Code, in the following circumstances and conditions: 

{a} When the order to be issued involves and concerns persons 
residing outside the United States its Territories and Possessions and 
for whom an agency hearing under the Administrative Procedure Act 
(5 U.S.C. 1001 et seq.) is not available. 

"(b) When the order to be issued involves and concerns residents 
in the United States its Territories and Possessions who, having been 
offered opportunity for agency hearing, have failed to file answer as 
provided by the Post Office Department Rules of Practice in Proceedings 
under the Administrative Procedure Act (5 U.S. Code, Sections 1001 et 


seq. }"*. 
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Pursuant to this order the Administrative Assistant to the 
Deputy Postmaster General will exercise within the limitations above 
set forth final authority and will issue agency decisions with respect to 
matters covered by the foregoing rules. : 
Published by direction of 


the Deputy Postmaster General 
* * mt a * * 


[EXHIBIT F] 


POST OFFICE DEPARTMENT 
WASHINGTON, D. C. 


In the Matter of the Complaint That 


) 
DR. MERLE E. PARKER, 
DR. MERLE E. PARKER, MASTER ) 
METAPHYSICIAN, ) 
DR. MERLE E. PARKER, PS. D. ) 
INTERNATIONAL HEADQUARTERS ) 
FOUNDATION F. D.M., ) 
THE FOUNDATION ENTERPRISES, and ) 
P. O. BOX 7, ) 
at ) 

Santa Ysabel, California, ) 
) 

) 

) 


are engaged in conducting a scheme for 
obtaining money through the mails in 
violation of 39 U.S. Code 259 and 732. 


FINAL DEPARTMENTAL DECISION UPON APPEAL 
BY THE DEPUTY POSTMASTER GENERAL 


H. E. Docket No. 2/55 


The complaint in this case alleges that Respondents are obtaining 
remittances of money through the mails for two courses of instructions, 
called "The Sacred Laws Behind Miracles" and the "Secrets of Wealth, 
Power and Success", by means of false and fraudulent pretenses, repre- 
sentations and promises. ! 

Respondents’ answer denied all of the allegations in the complaint. 

At the hearing, two postal inspectors identified the circulars in 
question and testified that they received the said circulars through the 
mails, the six lessons advertised as "The Sacred Laws Behisid Miracles" 


and seven out of the ten lessons advertised as "Secrets of Wealth, Power 
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and Success”. 
The Examiner found that the Respondents are making the promises 
charged in the complaint; that the testimony of the medical expert and 
economist is not of itself sufficient to sustain the charges; that there is 
insufficient evidence that Respondents are conducting a scheme by means 
of false and fraudulent pretenses, representations and promises; that 
Respondents did not intend to deceive and therefore dismissed the com- 
plaint. | 
Complainant appealed and filed five exceptions which will be sepa- 
rately considered. The Respondents filed a motion with the Deputy Post- 
master General asking that Complainant's appeal be dismissed on the 
grounds that Complainant did not have the legal right to appeal. Respon- 
dents also filed a petition in the District Court for the District of Columbia 
requesting said court to enjoin the Post Office Department from enter- 
taining Complainant's appeal. The District Court dismissed the petition 
on the grounds that Respondents had not exhausted their administrative 
remedies. The Circuit Court sustained the order of the District COurt. 
The matter is now before the Deputy Postmaster General for final De- 
partmental decision. 
Compiainant’s first exception is taken to the Examiner's ruling 
dismissing the complaint. The first charge in the complaint is directed 
against the pamphiet and course of instructions called "The Sacred Laws 
Behind Miracles". This course is a form of mental healing. Our Federal 
courts have stated that the practice of mental healing, is, in Federal law, 
as lawful as healing with drugs if it is practiced in good faith. Post v. | = 
U. S., 135 F.(2). The pamphlet and the course being in the form of , 
mental healing, it is outside the scope of orthodox medical practice and 
the testimony of Dr. Fred W. Norris is not applicable. The first part of 
the first exception is disallowed. 4 
The second charge in the complaint is directed against the pamph- , 
lets and course of instructions "Secrets of Wealth, Power and Success." ; 
The test in a proceedings of this nature is the impression which a 


the advertisement in its entirety will most probably produce upon ordinary 
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minds, Donaldson v. Read Magazine, 333 U.S.178. The average person who 
reads the circulars pertaining to the course "Secrets of Wealth, Power 


and Success" will receive the impression that if he purchases the course 


he can "start money rolling in at such a rate” that he "may need help to 
count it" and that he "can keep it rolling in from now on." | 

The testimony of Complainant's wimess, Nelson A. Miller, covered 
the factors commonly considered necessary to success in the field of 
commerce and trade and concluded that Respondent's course is of no value. 
An examination of the course discloses that it contains no methods of 
procedure to acquire material wealth. The course deals only with the 
frame of mind which the remitter should have towards making money. 
This is far from the promises made in the circulars. This part of the 
enterprise, not being a form of mental healing, is distinguishable from 
the first charge in the complaint and expert testimony may be sufficient 
to establish fraud. The testimony of Nelson A, Miller is therefore appli- 
cable to the circular "Secrets of ‘Wealth, Power and Success", | and is 
sufficient to establish fraud in fact. Complainant's second part of the 
exception is allowed. 

The second exception is taken to the testimony and proof offered 
by the Solicitor (now the General Counsel). The exception is disallowed as 
to that part of the enterprise which deals with the circular "The Sacred 
Laws Behind Miracles" because the testimony of a medical expert is not 
relevant in cases involving mental healing. The exception to the circular 
"Secrets of Wealth, Power and Success" is allowed because the making of 
money as we commonly understand the process is a physical procedure 
which differs from a cure of an organic disturbance in the remitter's 
body by mental influence. The testimony of Complainant's witness Nelson 
A. Miller is relevant and material. 

The third exception is taken to the Examiner's ruling that “there 
is insufficient evidence to warrant a finding of intent to deceive. " The 
exception is disallowed as to the circular "The Sacred Laws Behind ; 
Miracles" for reasons set forth in exception number one. The exception 
is allowed as to the circular "Secrets of Wealth, Power, and Success". 
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The Respondents have shown in their statements in this circular such a 
reckless disregard for the truth that an intent may be inferred from all 
of the testimony and circumstances involved. 
The fourth and fifth exceptions are allowed in part and dismissed 
in part for reasons set forth in answers to the prior exceptions. 
The findings of fact and conclusions of law relative to the circular 


"The Sacred Laws Behind Miracles" made by the Examiner are sustained. 


The findings of fact and conclusions of law relative to the circular the 
"Secrets of Wealth, Power and Success" are reversed and an appropriate 
fraud order will issue. 

Dated this 24th day of April, 1958. 


/s/ E. O. Sessions 
Deputy Postmaster General 


EXHIBIT G 
April 24, 1958 


POST OFFICE DEPARTMENT 
WASHINGTON 


ORDER NO. 56606 
Satisfactory evidence having been presented to the Post Office 
Department that 


DR. MERLE E.PARKER, DR. MERLE E. PARKER, MASTER 
METAPHYSICIAN, DR. MERLE E. PARKER, PS.D., INTER- 
NATIONAL HEADQUARTERS FOUNDATION F.D.M., THE 
FOUNDATION ENTERPRISES, and P. O. BOX 7, and their 
agents and representatives as such 


at Santa Ysabel, California, are engaged in conducting a scheme or de- 
vice for obtaining money through the mails by means of false and fraudu- 
lent pretenses, representations, and promises in violation of Sections 
259 and 732 of Title 39, United States Code, said evidence being a part 
of the record in the case identified below by docket number, and by au- 
thority vested in the Postmaster General by said laws and by him dele- 
gated to me by orders of the Deputy Postmaster General, No. 55628, 
dated May 17,1954, and No. 56214, dated October 10, 1956, you are here- 
by forbidden to pay any postal money order drawn to the order of said 
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concerns and parties and you are hereby directed to inform the remitter 
of any such postal money order that payment thereof has been forbidden, 
and that the amount thereof will be returned upon the presentation of the 
original order or a duplicate thereof applied for and obtained under the 
regulations of the Department. | 

You are hereby instructed to hold all letters, whether registered 
or not, and all other mail matter which shall arrive at your office direc- 
ted to the said concerns and parties except those which can be identified 
on the face of the envelope or wrapper as not relating to this enterprise 
such as letters from public utilities, Federal, State or Municipal agen- 
cies, doctors, lawyers, churches, magazines or newspapers. : All mail 
not so identified shall be held for 24 hours after its receipt during which 
time the concern and parties shall have the right to examine the mail ata 
reasonable time in your presence or the presence of a postal employee 


designated by you, and receive such mail as is not connected with the 


fraudulent enterprise. 

You are instructed to write plainly or stamp the word "Fraudulent" 
upon the outside of all the mail connected with the fraudulent enterprise 
and return them to the postmasters at the offices where they were mailed 
to be returned to the senders. Where there is nothing to indicate who are 
the senders of the fraudulent mail, that mail matter is to be sent to the 
appropriate dead letter branch with the word "Fraudulent" plainly written 
or stamped thereon, to be disposed of as dead matter under the laws and 
regulations applicable thereto. : 

(Case No. 87531-F) ! 

(H.E. Docket No. 2/55) /s/ E. O. Sessions 

To the Postmaster, Deputy Postmaster General 
Santa Ysabel, California. : 


POD Form 783 
Apr. 1958 
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[Filed May 6, 1958] 


APPLICATION FOR TEMPORARY RESTRAINING ORDER 
AND MOTION FOR INJUNCTION PENDENTE LITE 


Comes now the plaintiff by his attorney, Horace J. Donnelly, Jr., 
and moves the Court to issue a temporary restraining order, and/or an 
injunction pendente lite, restraining and enjoining defendant and his 
subordinates in the Post Office Department from enforcing in any manner 
a so-called fraud order bearing Number 56606 and dated April 24, 1956, 
against plaintiff in the matter of Dr. Merle E. Parker, H.E. Docket No. 
2/55 before the Post Office Department, and for reasons therefore, states: 

1. Plaintiff has filed in this cause his verified complaint for a 
declaratory judgment and injunction, seeking a judicial determination of 
the right of the defendant E. O. Sessions, Deputy Postmaster General 
for the Post Office Department, as a matter of fact and of law, to re- 
verse a decision of. the Office of Hearing Examiners for the Post Office 
Department, dismissing, after hearing, the Solicitor’s complaint 
against plaintiff, and the right of said defendant without any substantial 
evidence to support such action, to issue and enforce his own order 
directing the seizure of mail matter addressed to plaintiff and the non- 
profit organizations with which he is connected, and the confiscation 
thereof, together with Postal Money Orders made payable to him and 
them. 

2. The order complained of as aforesaid is now in effect and 
plaintiff and the non-profit organizations with which he is connected, 
has now been and will continue to be, deprived of their property by such 
action, and he, and they, will continue to suffer irreparable and substan- 
tial loss, injury and damage during the pendency of plaintiff's action 
against the defendants, even though plaintiff ultimately prevails, unless 
enjoined therefrom by this Court. Furthermore, since plaintiff's per- 
sonal name is also the subject of defendant’s order, plaintiff has been 
deprived by said order of mail matter and money-orders in no way re- 
lated to the subject matter of defendant's decision on which said order 
is allegedly based. 


a 
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3. An independent Hearing Examiner assigned to the Post 
Office Department, has formally found and decided, after full adminis- 
trative hearing, that the complaint laid by the Solicitor for the Post 
Office Department against plaintiff before the Office of Hearing Exami- 
ners for that Department, is not justified in fact or in law and that no 
sanctions directing the seizure of plaintiff's mail should be issued as 
demanded by said Solicitor. Under the circumstances, since it, there- 
fore, is prima facie evident that there is a conflict between an indepen- 
dent trier of the facts, and prosecuting officials of the Post Office De- 
partment and their superiors or associates, as to whether plaintiff has 
violated the postal laws as charged, and since it is clear that a lapse of 
five years has occurred between the filing of the complaint against plain- 
tiff in the Post Office Department and the action taken by defendants, 
defendants would in no way be prejudiced or handicapped in the perfor- 
mance of their duties by the issuance of this Court's temporary restrain- 
ing order, or injunctim pendente lite, while it is clear from the alle- 
gations of this plaintiff's complaint that persons under the control of de- 
fendants intend to seize and confiscate all mail matter and Postal Money 
Orders addressed to, or made payable to plaintiff or the organizations 
with which he is connected, and have already so seized and _— 
such property. : 

4. The issuance and enforcement of said "fraud order" is not 
only an unconstitutional deprivation of plaintiff's property without due 
process of law and is in violation of the Administrative Procedure Act of 
1946 as amended, but is in deprivation of the Constitutional Guarantees 
of freedom of speech and the press and the free exercise of religion -- 
plaintiff and the non-profit organizations with which he is connected being 
teachers and publishers of subjects dealing with christian religious con- 
cepts. Likewise the requirement of the order that plaintiff, in order to 
obtain his private property, must open all private, sealed mail matter 
for examination of the contents by defendants' representatives, -- is an 
unconstitutional invasion of the guarantee against unreasonable searches 
and seizures. The entire action of defendants is further unconstitutional 
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because it is legislative in nature and character, usurping as it does, 


the powers reserved to Congress, and the statute itself is unconsti- 
tutional. 

5. The jurisdiction of this Court can only be preserved by re- 
quiring defendants to withhold and suspend the enforcement of their 
order to Postmasters until the issues tendered by plaintiff's complaint 
herein can be judicially determined. 


/s/ Horace J. Donnelly, Jr. 
Attorney for Plaintiff : 


[Certificate Of Service ] 


[Filed May 12, 1958] 

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT OR, 

IN THE ALTERNATIVE, TO DISMISS 

Come now the defendants by and through their attorney the United 
States Attorney and move this Court for summary judgment in their favor 
or, in the alternative, to dismiss the complaint and as grounds for such 
relief state that: 

1. The complaint fails to state a claim upon which relief may 
be granted. P 

2. The Court lacks jurisdiction to grant the relief requested. 

3. There exists no genuine issue as to material fact. 

4. Defendants are entitled to judgment as a matter of law. 

Attached hereto and made a part hereof as government's exhibits 
are certified copies of original documents relating to the administrative 
proceedings herein, and denominated as government's exhibit A, and the 
affidavit of William C. O'Brien, Assistant General Counsel, Post Office 
Department, denominated as government's exhibit B. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Prin. 
Asst. United States Attorney 


| /s/ E. Riley Casey 
[Certificate Of Service ] Asst. United States Attorney 


/s/ Robert J. Asman 
Asst. United States Attorney 
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[Part of Exhibit A] 
April 24, 1953 
In the Matter of the Complaint That 


DR. MERLE E. PARKER, 

DR. MERLE E. PARKER, MASTER 
METAPHYSICIAN, 

DR. MERLE E. PARKER, PS. D. 

INTERNATIONAL HEADQUARTERS 
FOUNDATION F.D.M., 

P. O. BOX 7, 

at 
Santa Ysabel, California, 


are engaged in conducting a scheme for 
obtaining money through the mails in vio- 
lation of 39 U.S. Code 259 and 732. 


H.E. Docket No. 2/55 


COMPLAINT 

The undersigned, Solicitor for the Post Office Department, has 
probable cause to believe and, therefore, alleges that under the names 
set forth in the caption hereof (hereinafter called the respondents), a 
fraudulent scheme is being conducted in violation of 39 U.S. Code 259 
and 732, in that respondents are now and have been obtaining remittances 
of money through the mails for two courses of instructions, one called 
"The Sacred Laws Behind Miracles" and the other called "Secrets of 
Wealth, Power and Success", by means of false and fraudulent pretenses, 
representations and promises as hereinafter set forth. 3 

(1) That public attention is attracted to said scheme by means of 
advertising matter widely distributed to the public and which is calculated 
and intended to induce readers thereof to remit money through the mails 
to respondents. | 

(2) That attached as Exhibit "A" and Exhibit "B", and hereby 
made a part hereof are qoted portions of copies of advertising matter 
which are typical in form and content of the advertising matter mentioned 
in paragraph (1) above. 

(3) That by means of the advertising matter copied in Exhibit "At 
hereto, mentioned in paragraph (2) above, the respondents are represent- 
ing to the public in substance and effect: : 
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(a) That "behind every miraculous healing of cancer, tuber- 
culosis, heart disease and other countless ills" "There Are Sacred Laws” 
and the course entitled "The Sacred Laws Behind Miracles” will reveal 
"The Key" which will enable any person to perform miraculous cures of 
such diseases; 

(b) That "There Are Sacred Laws" "Behind every successful 
undertaking that ever brought fortune to any person on earth!” and that the 
course entitled "The Sacred Laws Behind Miracles" will reveal "The Key” 
which will insure the success of any person in any undertaking; 

(c) That "the miraculous healing of cancer, tuberculosis, heart 
disease and other countless ills" is not accomplished by "Faith" alone 
but must be accompanied by a knowledge of "The Sacred Laws Behind 
Miracles” and the said course entitled "The Sacred Laws Behind Miracles" 
will reveal "The Key" to those laws, that is to say, that once the key is 
revealed as set forth in the said course, any person can perform mirac- 
ulous healing; 

(d) That any person suffering from "decayed lungs" as a result of 
“tuberculosis” will be miraculously healed of that condition once he has 
learned of and applied "The Sacred Laws Behind Miracles" and "The Key” 
both of which are revealed in the course entitled ''The Sacred Laws Be- 
hind Miracles;” 

(e) That the said course "describes in detail the Sacred Laws 
Behind Miracles." ''Laws which these people put into practice without 
even realizing what they were doing" so that anyone right in his "own 
home can study and learn the vital information given" and thus be able 
to perform miraculous healing of cancer, tuberculosis, heart disease, 
and the other countless ills; | 

(f) That the course entitled "The Sacred Laws Behind Miracles" 
reveals "The Key” that will insure "Money By the Millions," to anyone 
following the same; and 

(g) That "a few minutes a day of quiet study” of the said course 
entitled "The Sacred Laws Behind Miracle healing” will "enable anyone 
to master these techniques," that is to say, that a few minutes of daily 
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quiet study will enable anyone to perform miracles of healing. 

(4) That by means of the advertising matter copied in Exhibit sl Sa 
hereto, mentioned in paragraph (2) above, the respondents are represent- 
ing to the public in substance and effect: ! 

(h) That the said "Secrets of Wealth, Power and Success" will 
enable any person following the instructions contained therein to earn 

an "Extra One Thousand Dollars" within six months after "These Secrets” 
are put "To Work;” 

(i) That the said "Secrets of Wealth, Power and Success" will re- 
veal to the purchaser "the real Open Sesame" to his "most cherished 
dreams", that is to say, that by following the instructions therein the 
remitter will be able to realize all of his most cherished desires; 

(j) That the said "Screts of Wealth, Power and Success" will 
reveal to the remitter not only how he can "start money rolling in at such 
a rate" that he "may need help to count it, " but how he "'can keep it rol- 
ling in from now on." : 

(k) That the "Secrets of Wealth, Power and Success" will reveal 
and enable the remitter to acquire "25 Million Dollars" or "a mere Twenty- 
Five Thousand," according to the remitter's desires, and 

(1) That the said "Secrets of Wealth, Power and Success" will re- 
veal and enable any remitter to do "Anything that anyone else has ever 
done, "* and there is no need for "Education or Specialty" because those 
factors have "very little to do with real success." i 

That such statements are false and fraudulent. ; 

Wherefore, premises considered, it is recommended that a fraud 
order be issued by the Postmaster General against the names set forth 
in the caption hereof pursuant to the provisions of Title 39 U. s. Code, 
Sections 259 and 732. 


/s/ (Dlegible ) 
To the Chief Hearing Examiner Solicitor. 


Of the Post Office Department. 
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EXHIBIT "A" 
THERE ARE SACRED LAWS 
.-- Behind every miraculous healing of cancer, tuberculosis, heart 
disease, and the other countless ills which have been instantly cured at 
Divine healing camps and religious shrines throughout the world! 
... Behind every successful undertaking that ever brought fortune to any 
person on earth! 


... Behind every change for the better that ever occurred in anyone's life! 


YOU can learn 
"The Sacred Laws Behind Miracles™ 
5 * * xe * 
FAITH ALONE IS NOT ENOUGH 

Perhaps you have been told that "there is magic in believing.” 
Perhaps you have been told that if you have FAITH, all things are possi- 
ble. Perhaps you have been told that if you BELIEVE, you can have any- 
thing you seek. 

But, according to Dr. Merle E. Parker, internationally known 
author and teacher, FAITH ALONE IS NOT ENOUGH! 

There is something more than FAITH that must be present before 
a MIRACLE can occur! Something else, declares Dr. Parker, is behind 
the numerous cases of MIRACULOUS HEALING of such serious afflic- 
tions as CANCER, TUBERCULOSIS, HEART DISEASE, and many other 
ills which have been cured instantly at Divine Healing Camps, Religious 
Shrines, and at private gatherings. 

* * * x x 

FAITH IS NOT THE KEN: 

Long has it been claimed that FAITH is responsible for miracles, 
but numerous cases studied by Dr. Parker convinced him that it was not 
FAITH, but something even deeper than that which was the real POWER 
behind miracles. 

For instance, it could not have been FAITH that healed the de- 
cayed lungs of a man suffering from tuberculosis, after he had been told 
by his doctors that he was sure to die. 


e 
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- This man BELIEVED HIS DOCTORS! He really believed he had 
only a short time to live. He had "come home to die" and was awaiting 
the hour when to his amazement he discovered he was healed: It could 
not have been FAITH that healed him, for the only thing he had FAITH 
in was the doctors' words that he was going to die! But he did not die! 
Why ? ) 


x *x * * * bd * * 


No it was not FAITH that cured the man with tuberculosis. It 
was not FAITH that enabled this frail woman to perform a super-human 
feat. | 
IT WAS SOMETHING EVEN MORE POWERFUL THAN FAITH: 


"THE SACRED LAWS BEHIND MIRACLES" : 

Dr. Parker has prepared a series of SX PERSONAL LESSONS 
which describe in detail the SACRED LAWS BEHIND MIRACLES -- Laws 
which these people put into practice without even realizing what they were 
doing: But YOU, right in your own home can study and learn the vital 
information given in "THE SACRED LAWS BEHIND MIRAC LES. - 

* * * * * * * € i 

LESSON FOUR: "MIRACLES IN THE MAKING", A method used 
by MASTERS for performing miracles of healing. The preparation techni- 
ques are important. A few minutes a day of quiet study should enable any- 
one to master these techniques. If you can read and understand the daily 
newspaper, you should be able to master these techniques. : 

* * ce * x * * * aK 

LESSON SIX: 'MONEY BY THE MILLIONS." The content of this 
lesson is suggested by its title. There is no need for any person to try to 
keep secret THE SACRED LAWS BEHIND MIRACLES, because there is 
plenty of wealth for everyone: The author of "THE SACRED LAWS BE- 
HIND MIRACLES" has all he needs. That is why he is not asking FIFTY 
DOLLARS for his course, which actually would be cheap, considering the 
vital information it contains! : 


Cut or tear off on this line and mail with donation | 
at once. | 


ee 
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TO: Dr. Merle E. Parker, Ps.D., Santa Ysabel, California. 

Yes, PLEASE RUSH your complete six-lesson course, "The 
Sacred Laws Behind Miracles,'"' BY FIRST CLASS MAIL. Send all 
lessons at once. 

{ ) I understand that I pay nothing for the course itself, but Iam en- 
closing a VOLUNTARY DONATION to cover the publishing, clerical, and 
mailing expenses which amount to $3.50. The course will be sent POSTAGE 
PREPAID. 

OR 
{ )}) Iam enclosing only ONE DOLLAR now, and I shall pay the balance 
of the publishing and mailing costs to the postman when the course arrives 
plus postage and C.O.D. fees. 


(PRINT, DO NOT WRITE) 


NOTE: Be sure to PRINT all above information, as handwriting often is 
hard to read, and if we cannot read your writing, your course may be 


delayed. 
EXHIBIT B 


DR. MERLE E. PARKER 
MASTER METAPHYSICIAN 
SANTA YSABEL, CALIFORNIA 


WILL YOU PAY JUST TWO PERCENT OF THE FIRST $1, 000 YOU MAKE 
WITH THE SECRETS OF WEALTH I AM GOING TO SEND TO YOU 
IN THE NEXT FEW DAYS ....IF I LET YOU TEST THESE 
SECRETS FIRST AND THEN PAY FOR THEM AFTER 
YOU HAVE MADE YOUR THOUSAND DOLLARS? 


Dear Reader: 

IF YOU ARE JUST A "DABBLER, " PLEASE DO NOT BOTHER TO 
ANSWER THIS LETTER! 

To men and women of ACTION this letter is worth ONE THOUS- 

AND DOLLARS! But to "dabblers" it isn't worth a dime! 

Why? 

Because Iam DARING men and women of ACTION to test and 

use for SIX WHOLE MONTHS amazing, never-before-published 
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SECRETS OF WEALTH, POWER AND SUCCESS... and then 

pay for these secrets ... A-F-T-E-R...not before.. . they 

make at least ONE THOUSAND DOLLARS over and above what 

they are making now! | 

Yes, I really mean that! 

AFTER you make ONE THOUSAND DOLLARS as a result of using 
these ASTOUNDING NEVER-BEFORE-PUBLISHED SECRETS OF AC- 
QUIRING REAL WEALTH, then you pay for them! : 


NOT ONLY THAT, BUT. 
YOU MUST MAKE YOUR EXTRA ONE THOUSAND DOLLARS 
WITHIN SIX MONTHS AFTER YOU FIRST PUT THESE SEC- 


RETS TO WORK FOR YOU OR.. :YOU STILL 'DO. NOT OWE 
ME ONE DIME! 


Did anyone else ever DARE to make such an offer as this? 
Well, I AM MAKING YOU THIS OFFER! : 


* * * * * * * * | * 


THESE SECRETS ARE TOO DYNAMIC, TOO POWERFUL, TOO 
PRICELESS TO WASTE ON SUCH FOLK’ 


But to YOU they may offer the real "Open, Sesmane!" to your 
most cherished dreams. 

Not only can these SECRETS OF WEALTH AND POWER start 
money rolling in at such a rate you may need help to count it, but they 
can KEEP IT ROLLING IN FROM NOW ON! 


* * * * * * * x 


Whether you really want 25 MILLION DOLLARS, or whether you 
would be satisfied with a mere TWENTY-FIVE THOUSAND, . ... if these 
SECRETS worked for others, then why shouldn't they work for. <sYOU? 

I tell you they will WORK! And I will back this up by letting you 
test them FIRST, and then pay for them AFTER you prove they work and 


make at least ONE THOUSAND EXTRA DOLLARS IN JUST SIX MONTHS! 
* * * * * * * * | * 
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LESSON RESERVATION FORM 


To. Dr. Merle E. Parker, Master Metaphysician, P.O. Box 7, 
Santa Ysabel, California. 


YES: I CERTAINLY AM A PERSON WHO BELIEVES IN ACTION: 

I promise to really test the SECRETS which you are going to send me. 
{ .cértainly will NOT let them sit on any shelf to gather dust! I WILL 
USE THEM? 

I promise to keep an accurate record of all EXTRA EARNINGS which 
I make purely as a result of using these SECRETS. When I have made ONE 
THOUSAND DOLLARS EXTRA, (and I am to be the sole judge in this mat- 
tert), I will send you $1.99 1/2 for each of the TEN LESSONS you send me, 
or a Total of $19.95, in addition to the postage, addressing, and mailing 
costs of 33 1/2¢ per lesson, which Iam sending in advance with this 
Lesson Reservation. 


I PAY NOTHING MORE FOR THIS COMPLETE TEN-LESSON COURSE 
UNTIL AFTER I HAVE MADE ONE THOUSAND DOLLARS 
($1, 000) IN CASH AS A RESULT OF USING THE AMAZING 
SECRETS IT REVEALS! 


Iam enclosing only the postage, addressing, and mailing cost 
now... BUT YOU HAVE MY WORD THAT I WILL PAY FOR THESE LES- 
SONS JUST AS SOON AS I PROVE THEY WILL WORK FOR ME: AND I 
AM TO BE THE SOLE JUDGE! I UNDERSTAND MY LESSONS WILL 
COME EVERY TWO WEEKS. (NO EXCEPTIONS). 

ARES x were a 2 ane oe oe Re ree BICNALUNES oc weeseees <x ees eee errr 


IMPORTANT: This LESSON RESERVATION must be signed or it will 
not be accepted! BE SURE YOUR FULL POSTAGE AND 
MAILING DEPOSIT OF $3.35 IS ENCLOSED. 


Print plainly your correct address below: 


Name eeeeoeeeeeeeseeeeee @eeeeeoeee2e @eeeseeseeene @eeeoeeoeoeeee eevee eee 886 
Address eeeeoeeeeoeneeeeeevee2e 02 @eeeeeene eee hd @eeeeeoeeeesese @eeeeoeaee2e2s2 
City eaeaeeeaeeees @ene @eoeoea2een2eaee2 e@eeee Zone. @ee0eeenoee State @eeeeseenweeseeoaeeeee 


You Pay Only 2% of Your First Thousand Dollars. . . After You Make 
it! Send only nominal mailing costs now! 


>> 
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[Part of Exhibit A] 
SUBSTITUTED ANSWER 7 

Comes now the respondent, and for answer to the complaint filed 
in the above captioned cause, states as follows: : 

1. The complaint fails to state a cause of action inal which an 
order can be issued. | 

2. The respondent denies each and every allegation of fact con- 
tained in said complaint and demands strict proof thereof, and as to the 
conclusions of law and speculative conjectures, respondent moves that 
same be stricken and disregarded. ! 

3. The complaint is vague, indefinite and uncertain, and con- 
tains no allegations of fact with respect to an offense against the statute 
invoked, but is based solely upon the conclusions and conjectures of the 
pleader. i 

4. The proceeding is an unconstitutional deprivation of respon- 
dent's right to due process of law, and is not in conformity with the 
provisions of the Administrative Procedure Act of 1946. : 

5. The proceeding is an unconstitutional deprivation of respon- 
dent's right to freedom of religion and expression as guaranteed by the 
First Amendment to the Constitution. : 

6. Neither the Hearing Examiner nor the Postmaster General 
has jurisdiction as a matter of law to try respondent on the issues 
framed herein under the statute sought to be invoked, and the proceeding 
is unwarranted, capricious and unreasonable. ; 

WHEREFORE, the premises considered, respondent ptays that 
the complaint filed herein be dismissed and that an order be entered 
terminating the proceedings in favor of the respondent. : 


/s/ Dr. Merle E. Parker 


/s/ Horace J. Donnelly, Jr. 
Attorney for Respondent. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE POST OFFICE DEPARTMENT 
In the Matter of the Complaint That 


DR. MERLE E. PARKER, 
DR. MERLE FE. PARKER, MASTER META- 
PHYSICIAN, 
DR. MERLE E. PARKER, PS. D. 
INTERNATIONAL HEADQUARTERS FOUNDATIO 
F. D. M., THE FOUNDATION ENTERPRISES, 
and P. 0. HOX 7, 
at 
) 
) 
) 
) 


qe eer 


H.E. Docket No. 
2/55. 
Santa Ysabel, California, 


are engaged in conducting a scheme for obtaining 
money through the mails in violation of 39 U.S. 
Code 259 and 732. ) 


Room No. 3237, 

Post Office Department Building, 
Washington, D. C., 

Tuesday, June 9, 1953. 


Met, pursuant to notice, at 10:00 o'clock a.m. 
BEFORE: 


EDWARD CARLICK, Esquire, 
Hearing Examiner. 


APPEARANCES: 


RALPH MANHERZ, Esquire, Chief of Fraud Section, 
Washington, D. C. (and) 


WILLIAM C. O'BRIAN, Assistant Solicitor, (and) 
ANTHONY B. LEONETTI, Counsel for the Solicitor, 
appearing in support of the Complaint. 


HORACE J. DONNELLY, JR., Esquire, 730 - 15th Street, 
N. W., Washington, D. C., appearing on behalf of 
Dr. Merle E. Parker, et al., Respondents. 


* * * x 
PROCEEDINGS 
Exam. Carlick: On the record. Are you ready to proceed, 
gentlemen? 
Mr. Leonetti: We are ready, Your Honor. 
Mr. Donnelly: We are ready. 
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Exam: Carlick: Let the record show the case against Dr. Merle 
E. Parker, et al., H. E. Docket No. 2/55, in which the respondents 
are charged with obtaining money through the mails for two courses of 
instructions, one called "The Sacred Laws Behind Miracles, "and the 


other called "Secrets of Wealth, Power and Success," by means of cer- 
tain false and fraudulent pretenses, representations, and promises. 

The file shows that the respondents were served in accordance 
with the provisions of the Rules of Practice, a copy of the Notice of the 
Hearing setting the date for filing of Answer at May 13, 1953, and a copy 
of the Complaint and the Answer filed by the respondents which was re- 
ceived for filing on May 4, 1953; the Order continuing the case for hearing 
to May 27, 1953; and, again, an Order continuing the case to June 4, 


1953 on application of counsel for the Solicitor and, then, again, by agree- 


ment of both parties, the case continued to this date. | 

The file also shows that a motion to file a substitute Answer was 
made by counsel for respondents, and that this motion was granted to the 
extent that the substitute Answer was received for filing = of the 
Answer filed on May 4, 1953. : 

The papers before me show that Horace J. Donnelly, 5 Tx, 1B 
authorized to represent the respondents in this proceeding, such authori- 
zation duly signed by the Respondent, Dr. Merle E. Parker, dated May 
16, 1953. 

x * * 

CHARLES E. DUNBAR ! 
called as a witness by and on behalf of the Solicitor, Post Office Depart- 
ment, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 3 

By Mr. Leonetti: | 

Q. Will you state your name? A. Charles E. Dunbar, 

Q. And, your occupation? A. Post Office Inspector. | 

Q. How long have you been so occupied? A. Thirty-three years. 

Q. As such, what are your duties as post office inspector ? 


! 


Beg pardon? 
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Q. As post office inspector, what are your duties? A. Investi- 
gate various matters, medical, fraud, personnel, and any other cases 
assigned by the Chief Inspector. 

Q. In the course of your work were you called upon to investi- 
gate an enterprise being conducted by Dr. Merle E. Parker, of Santa 
Ysabel, California? A. Yes. 

Q. Did you do so? A. Yes. 

Q. How did you proceed to conduct it? A. By test correspon- 
dence. 

Q. For the record,wint is that? A. Test correspondence is 
correspondence conducted by the post office inspector under an assumed 
name through various addresses and various post offices. 

Q. And, you state you did conduct such an investigation? 

A. Yes. 

*x * 

By Mr. Leonetti: 

Q. Mr. Dunbar, in the course of your investigation of the enter- 
prise being conducted by Dr. Merle E. Parker, of Santa Ysabel, Califor- 
nia, did you also investigate an enterprise being conducted through the 
mails by Dr. Merle E. Parker under the name of "Secrets of Wealth, 
Power and Success"? A. Yes, sir. 

Q. In the course of your investigation did you make any pur- 
chases? A. Beg pardon? 

Q. In the course of your investigation did you purchase anything? 
A. Yes, sir. 

Q. That was based on what? A. The previous circulars. 

Mr. Leonetti: I now have Post Office Department's file No. 2, 
and I ask it be marked for identification, as well as the contents therein. 

Exam. Carlick: The reporter has marked consecutively the 
craft envelope bearing the legend "Exhibit No. 2 and the various docu- 
ments therein separately, down to and including Department's Exhibit 


2-L(1), and the record may so indicate. 


* a * 
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Exam. Carlick: May I ask here, Mr. Dunbar, to what "previous 
circulars" you referred to in your answer? ! 

You said you made the purchase based on previous circulars, 
and I am not quite clear on that. : 

The Witness: I am referring particularly to the circular re- 
ceived December 18, 1952, from Mr. F.L. Mode, Edom, Texas, whe re 
the lesson is offered for $3.35. 

Mr.Donnelly: What is its identification number? 

The Witness: It's 2-A. It says -- 

Mr. Donnelly: You don't have to read them. | 

The Witness: File No. 2 is the test correspondence conducted 
over the name and address of F. L. Mode, Edom, Texas, involving 
the remittance of $3.35 on February 19, 1953 under circulars received 
January 12, March 17 -- : 

Exam. Carlick: 1953? : 

The Witness: Yes, '53, March and April, 1953, and other dates, 
including an inquiry mailed as to lessons having been received. 

Mr. Donnelly: Is your answer to the question, "Yes, " that you 
identify these documents ? , 

The Witness: Yes. | 

Exam. Carlick: Off the record. 

(Discussion off the record. ) 7 

Mr. Donnelly: In view of the statement from counsel off-the- 
record, that these are all the exhibits, I'd like permission to examine 
this witness on voir dire, Mr. Examiner. 

Mr. Leonetti: Before that I'd like to offer in evidence Depart- 
ment's Exhibits Nos. 2 through 2-L(1). 

Mr. Donnelly: It is a little out of order to offer in evidence ex- 
hibits before examination has been completed, Mr. Leonetti. : 


Exam. Carlick: You may proceed with your voir dire examina- 
tion, Mr. Donnelly. . 
VOIR DIRE EXAMINATION 
By Mr. Donnelly: 
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Q. Mr. Dunbar, did you make any investigation as to when 
Department's Exhibit 2-A was mailed from Santa Ysabel, California? 
A. No, sir, not beyond the Postmaster's date. 

Q. The initials, "G.H.M." with the date on Exhibit 2-A, "12- 
15-52", can you identify those initials? A. Those are the initials of 
the Postmaster at Edom, Texas. | 

Q. What is the name? A, Mrs. Geraldine H. M. ---something. 
I can't recall her last name right now. 

@. Let me ask you: is this the pseudonym you have used some- 


times in investigations of fraud and lotteries, and so forth, such cases 
under the postal statutes? A. Yes, sir. 

Q. And, is it not the fact that this material was sent to you in 
the usual course of your investigation by the postmistress of Edom, 


Texas, that is, any mail that came to you under the pseudonym of Fred 
L. Mode, Edom, Texas? A. Yes, sir. 

26 Q. Now, is Department's Exhibit 2-E for identification, in your 
handwriting? A. No, sir. 

Q. Is that an original, or is ita carbon copy. A. That's an 
original. 

Q. Did you write that? A. I directed that to be written by Mr. 
Weber, my secretary. 

Q. Here in your office at Washington? A. Yes, sir. 

Q. Was that sent out from Washington? A. Yes, to the post- 
master at Edom, Texas. 

Q. So far as you know, you don't know whether or not she mailed 
it? A. Except for the certification. 

Q. Was Exhibit 2-E(1) bearing the name "Geraldine H. Morris," 
the one to which you referred as the certification? A. Yes, sir, the 
certificate, marked Exhibit 2-E(1). 

Q. And, is Exhibit 2-E written also in someone else's hand- 
writing? A. Yes, sir. That was written by Mr. Weber, my secretary, 
and mailed by the postmistress at Edom, Texas, according to her certi- 
fication. 
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Q. Did you issue the money order? A. No, sir. ! 

Q. Now, when you directed that Exhibit 2-C be prepared by 
your secretary under the name of Fred L. Mode, what was the’ advertise- 
ment you mentioned in that letter? A. I don't recall which it was not. 

Mr. Donnelly: I have no further questions on voir dire. 

Now, may I ask counsel a question as to whether he has any more 
exhibits to go with that particular test case? ! 
Mr. Leonetti: Yes, I don't have any more. : 

Mr. Donnelly: "Yes," that you don't have any more--what? 

Mr. Leonetti: I have no more exhibits to offer in this particular 
test case, is what I meant. : 

Exam. Carlick: Are you offering these exhibits in evidence? 

Mr. Leonetti: Yes. 

* bd cd * 

CROSS-EXAMINATION : 

By Mr. Donnelly: | | 

Q. Mr. Dunbar, is it not a fact that there was no spontaneous 
purchase in either of these test cases by you, but that it was me rely a 
matter which had accumulated in the files because of your test name, 
and some time later it was decided to make a purchase ? 3 

Mr. Leonetti: Object to that question. I think the record speaks 
for itself. It was later received by him, and in the course of his work 
he conducted an investigation. i 

Exam. Carlick: He can answer the question. This is cross- 
examination, and if counsel elects to enlarge upon the manner in which 
the investigation was made, it is perfectly all right. | 

A, This purchase was made in the course of the investigation. 

By Mr. Donnelly: ! 

Q. There was no purchase made based on any of this advertising 
matter, is that correct? A. That's right. | 

Q. Now, where are Lessons, eight, nine, and ten in the material 
which was offered in evidence as Department's Exhibit No. 2 ? A. It's 
in the file if it was received. 
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Q. Do you have those in your file, and are you prepared to offer 

them now? A. Yes, if it was in the file. 
33 Q. Do you know whether or not they have ever been received? 

A. If it’s not in the file it hasn't been received. 

Q. Why don't you look in your file and see if it is in the file? 
A. (No response. ) 

Mr. Donnelly: I suggest, if your Honor please, that the witness 
look to see if it is in the file. 

The Witness: I don't know. 

Mr. Donnelly: I suggest he look for it. 

As a matter of fact, I can tell you right now that it is not in there. 

The Witness: Well, if it's not in the file, then, I haven't received 
it. 


Mr. Donnelly: I call on counsel for the Solicitor to produce the 


remaining lessons and present them to the Court. 

Mr. Leonetti: This is based on the purchase and that consists 
of all the letters under the test name from the respondents. I am unable 
to furnish them, your Honor. 

Mr. Donnelly: All right. If you don't have them, then, you can- 
not produce them. 

By Mr. Donnelly: 

Q. Now, when you had the letter written, bearing the Exhibit 
No. 2-C did you have before you any of the other exhibits? A. I 

34 probably had the whole file of exhibits, yes, sir. 

Q. Did you read either of the circulars which have been admitted 
in evidence as Department's Exhibits 2-A and 2-B? A. I have similar 
exhibits before me. I wouldn't say that I read them in detail. 

Q. What did you expect to get, that is, in material form, again, 
that is, how many lessons did you expect to receive when you wrote 
that letter which is marked Department's Exhibit 2-C? A. I didn't 
know, unless there was about ten. 

Q. Well, do you want to refresh your recollection by looking at 
the exhibits now and see whether or not you think there were ten, or less, 
or more? A. Well, the exhibits refers to ten lessons which you will 
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send me. 

Q. Now, when you wrote the letter of March 24, 1953, lature 
Department's Exhibit 2-E, did you know at that time the number of 
lessons that were included in the course? A. I might have known it: 

I don't exactly know as I recall, when I went to write this letter, I don't 
know as I remember it now. 

Q. Whose handwriting appears in the corner of that exhibit, in 
ink? A. Idon't know. That's the way it was mailed back to me from 
Santa Ysabel, California. 

Q. You did not write this statement, which appears in ink in 
the lower left-hand corner of Exhibit 2-E "Lessons are sent every two 
weeks. You have Lesson one" -- do you know how it got on there ? 

A. No, sir. This letter came back to me this way. : 

Q. You think that is your original letter? A. Yes, sir, 

Q. Coming back to you, thatis? A. Yes, sir. 

Q. Then, did you observe that statement handwritten on the bot- 
tom of the letter you received? A. Yes. 

Q. What did you do about it? A. Nothing. I put it in the file. 

Q. Did you not make any check as to when the lessons were to be’ 
received, and how many? A. No, sir. | 

cs ba me * 

Mr. Donnelly: I move to strike Post Office Department's Exhibit 
2, and all the sub-letter exhibits under it, because it is definitely shown 
by the inspector's testimony that the material is not complete. 3 

Exam. Carlick: For the purpose of the record, your motion is 
overruled. Do you wish a recess at this time? 

* * as ae 

NELSON A. MILLER 
called as a witness by and on behalf of the complaint, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. O'Brian: 
Q. Will you state your name, please? A. Nelson A, Miller. 
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Q. Where do you reside? A. Silver Springs, Maryland. 
Q. What is your occupation? A. Business economist in the 


Department of Commerce. 

Q. What is your experience and background as a business econo- 
mist, Mr. Miller? A. Well, before I came to the Department in 1928, 
which was 25 years ago, I had had four years experience as a junior 
executive in a retail organization; also, several months with a manu- 
facturing concern, and other minor occupations including a couple years 
military service, but the most of my experience in this field has been as 
the result of my work in the Department of Commerce, starting in as a 
junior and climbing right up in research work in the general field of distri- 
bution. 

Q. Have you written any articles? A. I have written, I guess, 
hundreds of articles in trade papers and trade journals. 

Q. On what subjects? A, On operating problems in retail and 
wholesaling, and on market analyses and market developments; also on 
distribution cost analyses, and current problems of profitable business 
operations. 

Q. Were they written in the course of your duties? A. Yes. 

Q. For what publications generally? A. Mostly in trade papers 
representing circulations in the different trades, say, like the American 
Druggist, for the retail trade, and Drug Topics for the drug trade, and 
for the National Bulletin, which is a publication for groceries as well as 
other professional shops, and for the American Marketing Association 
Journal. 

Q. Of what do your duties consist generally? A. At the present 
time we are organizing a program in The Department of Commerce to 
stimulate business in the country in the field of distribution primarily, 
because of the fact that our productive capacities have grown so much 
during the defense effort that we now have the problem of selling and of 
intensifying selling efforts and of establishing the use of more and more 
scientific methods of marketing. 

Q. In the course of your studies and experience, Mr. Miller, 
have you made surveys and studies and investigations of the elements 
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which are present in what one might call successful business ventures? 
A. Yes, particularly in distribution, but not in manufacturing. 

Q. Are you familiar with the factors, Mr. Miller, which are 
ordinarily involved in the United States in what one might call the 
"Making of money through business"? A. Well, through business, yes. 
Of course, there are a lot of other theories of making money | that we 
all know. | 

Q. Are you familiar with the factor and the part played by the 
element of capital? A. Yes. 

Q. I'll ask you about one ata time, now. A. Yes. 

Q. What importance has capital, and what is the ratio of capital-- 

Mr. Donnelly: Just one moment. I think we are getting into the 
case, now, although I'm not too sure that I can at the moment bee the 
relevancy of these questions at all. I can see the point where this wit- 
ness' testimony might be offered as an expert on marketing and we could 
explore that, but this testimony on economic conditions and economic 
factors, I will have to object to that. i 

Exam. Carlick: I am at a loss to understand it myself, Mr. 
O'Brian. : 

Mr. O'Brian: All right. The respondent is selling a course on 
"How to Make Millions," and he says here if you finish this course you 
must make a thousand dollars, and he said with the cost of mailing he 
could give two per cent "The Amazing Secrets of Wealth, Success and 
Power." | 

Now, we are dealing here with wealth and success, and what we 
propose to show, is this: | 

We propose to show by this witness how money is made; what 
basis of investment is required; the element of experience and: whether 
or not it is important or necessary at all, the element of experience; 
what management ability in management and operational procedures 
figure in the making of money, and all those things going toward making 
millions. 

Exam. Carlick: All right. 
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Mr. Donnelly: Iam going to object to all of that as irrelevant 
material here, because we are going into phases of common knowledge-- a 
as a matter of fact I'd be happy to stipulate the very facts attempted now 
to be brought out which are of common knowledge. As a businessman 
myself 'm acquainted with all these things, and so is everybody else in 
this room. | 

Exam. Carlick: Let's go off the record, now, for the purpose 
of ascertaining whether or not a stipulation might not be entered into. 

Off the record. 

(Discussion off the record. ) 


ea). 


Exam. Carlick: Back on the record. 

Now, Mr. O'Brian, do you want your last statement on the record? 

Mr. O'Brian: Yes, Mr. Examiner. My experience with what 

98 one might cali curbstone stipulations have made me cautious and un- 

willing to formulate a stipulation on the spur of the moment which may 
later prove to be inadequate and perhaps misleading. 

I have always believed that testimony adduced from a witness is 
the more sounder basis of informing the Department. 

Exam. Carlick: If you are not willing to stipulate I have no pro- gs 
vince to enforce it in this matter. 

Mr. Donnelly: Are you, Mr. Examiner, ruling that this testi- 
mony is germane and relevant? 

Exam. Carlick: No, Iam not ruling that it is germane and rele- 
vant; I am ruling only that this testimony may be taken. 

However, when writing the decision I may at that time strike it 
all out, but I'd rather have it in the record than not have it. If I find it a 
irrelevant, I will, of course, strike it out. 

You may proceed, sir. 


By Mr. O'Brian: ~. 
Q. Mr. Miller, we started to discuss the elements of capital, aia 
and have you in your surveys made studies of the subject of capitalizing - 


businesses, both small and large? A. Yes. 
Q. To what extent is capital necessary and to what extent capital 
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figures in the making of money subject to the inauguration or start of a 


business -- have you done that? A. Yes. 

Q. What is the average amount of capital, for example, invested 
in small businesses ? 

Mr. Donnelly: Object to the form of the question. | 

Exam. Carlick: We are getting general information. I think the 
question might be answered, if the witness can answer it. ! 

A. Of course, you have the definite problem of small business 
ventures versus the larger ones. Next, you have the question of invest- 
ment and manufacturing versus retailing and wholesaling, and versus, 
say, the running of a shoe shining parlor. 

I could give you the averages that have been employed in : the en- 
tering into business of manufacturing, wholesaling, and retailing for 
three specific years of studies in the Department of Commerce, 

I have figures which will show what was invested and obviously 
the smaller the firms are the smaller capital is required, but as toa 
comparison of the smaller with the bigger ones, that is something else. 

Q. What figures do you have as to the stated types and cate- 
gories of business? A. Well, for the wholesale trade, the Department 
made a study for the three years, 1945, 1946 and 1947, and for the 
wholesale trade they found the average capital investment witch went into 
business for those three years, was $22, 000. ! 

For retailers in those same three years the average investment 
was $9, 500. i 

Now, there was, as you can imagine, a great variation in some, 
more so than in others. | 

For instance, filling stations required in that study $5, 000 as 
an average, but you know what averages mean, too -- some a much 
higher and some being much lower. ! 

Of ali the retail trades the highest capitalization required was 
for building materials and hardware, and they required an initial capital 

investment of $25, 000. 
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Now, I tried to determine this smaller business idea -- my own 


thinking, I mean, in this matter, for filling stations and I determined 
that it didn't make too much difference whether they were so-called 
smaller or larger businesses, but they averaged around $5, 000 or more 
to get started, but with the building material and hardware dealers the 
smaller ones, that is, those being less than $50, 000 business a year, 
they required $10, 000 to get started. 
Now, I have a couple figures for manufacturers, if you wish them? 
Q. I wish them. 
Mr. Donnelly: Objection. 


101 Exam. Carlick: Overruled. 


Mr. Donnelly: Do you care to hear me on the matter of my ob- 
jection, Mr. Examiner? 

Exam. Carlick: I take it they would be the same? 

Mr. Donnelly: Oh, no, Mr. Examiner. I have a standing objec- 
tion on the relevancy and materiality. However, in this question the 
gentleman said his work is confined to marketing and not to manufactur- 
ing. 

Exam. Carlick: That is true. 

Mr. Donnelly: I can make a suggestion to save us all a lot of 
time because it is getting late: 

If the gentleman has some authentic documents from the Govern- 
ment Printing Office, or from the Department of Commerce, I would 
have no objection to the form of the documents, that is, subject to my 
previous objections, simply because there is no purpose in keeping him 


here all afternoon trying to get him to read into this record whatever it 7 
was that took three or four years in the University of Pennsylvania, “g 
trying to learn. < 
Mr. O'Brian: If Mr. Miller has no objection to it we will offer < 
them, but presently we are engaged in an exploration of them, and the : 
part we are dealing with here, is capital, and since we are dealing with - 
peopie who buy through the mails instructional methods and courses on 
"How to Make Millions," we are for the moment at least assuming they _ * 


are not people endowed with large capital. 
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We are dealing with what is capital, how much capital is ordi- 
narily required, what experience is ordinarily required and, pe 


how it figures into this picture. 

As you will realize later, if you have not already done £0, this 
book sure, for example, Lesson No. Two, assumes and undertakes to 
tell you what to do in certain respects. For example, on Page 2 of 
Lesson Two, it starts off by instructing the person to get a telephone 
directory of any large city and going to the yellow pages whe re businesses 
are, and, "You will discover businesses and services which you probably 
never knew existed. 

“Always keep in mind the idea that you are presenting your giant 
with material from which to choose the best and fastest means of gaining 
wealth." : 

Now, we are starting here today from scratch, and we | are 
starting from scratch with the elements that constitute ordinary business 
experience, namely, investment, success, or failure. 

Mr. Donnelly: A very abstract proposition. 

Mr. O'Brian: That is my explanation of the approach, Mr. 
Examiner. 

Exam. Carlick: Proceed. We have a question, I think, 

It has occurred to me that Mr. Donnelly has objected to the wit- 
ness testifying on the matter of manufacturing capital. | 

The Witness: The reason I undertook to answer that, is that it 
is part of the same survey. 

Exam. Carlick: You may answer the question. | 

A. The same survey in the Department of Commerce shows 
that manufacturers average investment was $12, 000 during that same 
period and with the same range between different manufacturing indus- 
tries -- which, I think is not important -- unless you wish to have dif- 
ferent industries testified to. 

I have two listed, apparel, and textiles, but the average manu- 
facturer's is $12, 000 which is less than the wholesale trade and more 


than the retail trade, the average, that is. 
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BY MR. O'Brian: . , 

Q. Now, Mr. Miller, is there a figure of speech used in the 
Department of Commerce with respect to these surveys covering the 
experience of businessmen, referring to capital as "The Right Type of 
Capital"? A. DoI understand you to mean the source of capital? 

Q. Is that the right type of capital, or is all capital, one as 
good as the other? A, Capital is used for different purposes, some for 
plant and some for inventories. Now, it is still used for plant invest- 
ment and both are right, and it comes from different sources,of course. 

Q. How about borrowed capital? A. Well, for small business, 
the bulk of the capital investment comes from personal savings and, 
then, it also comes from bank loans,and other sources of credit. 

Those are the principal sources of capital for going into business. 
Now, if the firm is larger for this manufacturing, wholesaling and re- 
tailing, then, as you get into the larger operations a larger and larger 
use of initial investment is through stock investment. 

Q. Couid you tell us what you would estimate would be the neces- 
Sary capital to invest in a retail business which would have a gross an- 
nual income of a million dollars a year? 

Mr. Donnelly: Judge, that is not a proper hypothetical question, 
your Honor. : 

Exam. Carlick: I would think it would have to be more specific, 
Mr. O'Brian. 

Mr. O'Brian: I am dealing with millions here, and I want to find 
out the relative size of investment necessary to go into a business with 
an annual gross volume of a million dollars a year. 

The Witness: I can work it out mentally, and as I go along I'll, 
so to speak, think outloud: 

You want 2 million dollars gross volume a year and let's say 
there's also the element of profit to be considered, so that the sales 
would be very much larger, and if it was a million dollars -- if you 
wanted a million dollars gross annual income, let's say, you should 

participate in approximately a two percent profit. 


15 
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Now, in order to get a million dollars net at two per cent of 
sales, that would mean that you would have to have a fifty-million dollar 
volume of business, to begin with. 


Now, when you are undertaking to do fifty-million dollars worth 
of business, the next question involves how much inventory do you need: 

I'd say, with an average turnover five times a year is quite nor- 
mal and the average, some average more and some less, would be five 
one-fifth's of your fifty-million dollars sales, is ten-million dollars 
worth of inventory at selling prices. | 

Now, you purchase your inventory at cost prices, so = will 
subtract thirty per cent, let's say, which is a good mark-up which we 
will figure on this average operation of sales where you have to have 
fifty-million dollars of sales in order to get two millions profit and you 
have to figure the inventory would have to be ten million dollars at sales 
price. Now, take seventy per cent of that ten million, you would have 
seven million dollars investment in stock in order to get your million 
dollar net profit -- not one million dollars of sales, but one million dol- 
lars net profit, and that is before taxes. : 

Q. Now, Mr. Miller, have you any figures which would disclose 
to us how many businesses that size there are, or larger, in the United 
States? A. Fifty-million dollars, those figures are available but I do 
not have them with me. : 

Q. Would you say there are a thousand such businesses ? 

Mr. Donnelly: Object. The witness said he did not have the 
figures with him. : 

Mr. O'Brian: I am trying to refresh his memory. 

Exam. Carlick: He may answer if we can refresh his memory. 

A. (No response. ) 

By Mr. O'Brian: 

Q. You cannot answer that? A. No. 

Q. Well, are they common? | 

Mr. Donnelly: Object to that. i 

Exam. Carlick: Well, I think common knowledge might be the 
source of that answer. He can go into that. 


| 
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A. Well, they are more common than they were twenty years 


ago. Ili say that. 

Every city of any size -- well, not any size, but many cities 
have, for example, fifty-million dollar department stores whereas they 
| never existed twenty years ago. 

107 They are not too common, though. I wouldn't say they were 
common. 
By Mr. O'Brian: 

Q. Assuming a person were to read Page 1 of the instructions 
on "Money by the Millions, "' and he only had a small amount of capital, 
let's assume he has $1,000, what would be his possibilities of making 
money by the millions on that capital investment? 

Mr. Donnelly: Object to the form of that question, Mr. Examiner, 
based on an hypothesis, assuming he had one certain amount of money -- 

Mr. O'Brian: You can always ask a hypothetical question based 
on something in the record, and I think this man is in a field where he 
can give us some useful information. 

Exam. Carlick: Go ahead and answer it, if you can. 

A. If a person were to try to make a million dollars with $1, 000 
initial capital investment, it would take him, unless something very 
unusual happened, quite a long time. 

Take Mr. Woolworth, for example, that's probably all he had, 
but it took him many, many years before he got to the point where he 
could make one million dollars a year. 

I think it is rather remote for a person to think immediately of 
making a million dollars if he had only a thousand dollars to start. 

Mr. Donnelly: I move to strike that answer. He used an en- 

108 tirely different hypothesis. He was asked how long it would take to earn 


a million dollars on a thousand dollar investment. ay 
Exam. Carlick: That may stand. : 

By Mr. O'Brian: “ 

Q. Now, Mr. Miller, of what importance is the element of ex- j 

4 


perience to any particular line of business when you evaluate the chances 





or 
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of its succeeding? 

Mr. Donnelly: Will you read the question back to me, please. 

(Question read. ) 

Mr. Donnelly: Object to the question again on the grounds that 
I have heretofore stated. ! 

Exam. Carlick: Make your question specific, Mr. O'Brian. 

By Mr. O'Brian: ! 

Q. And goes in a business in which he has no previous experience 
now, on the basis of your experience and also judging from the statistics 
prepared in the course of your duties, is that man going to make a 
success ? 

Mr. Donnelly: Objection. : 

Exam. Carlick: The objection is overruled. ) 

A. We have written a number of books on the matter of going 
into different kinds of business, and invariably we have advised ample 
experience, and if it a person is contemplating going into a business, 
who had the necessary capital but no experience, we have always ad- 
vised him to stop for a while, get your experience, and then go into the 
business. We have always considered that very important, that pees 
experience. 

Q. Of what importance or in the same category, or in the same 
field of business, with respect to the likelihood of the business becoming 
an economic success, if the element of location, that is to say, whether 
a person wanting to undertake a business, is located in one part of the 
country and one part of the city -- : 

Mr. O'Brian: Strike that question. I'll start another one ona 
better basis: | 

By Mr. O'Brian: | 

Q. In your studies, Mr. Miller, and compilations which the 
Department of Commerce has furnished, have you any figures that have 
been compiled with respect to these spendable money income of various 
communities? A. Yes. The Department of Commerce makes an annual 
survey of the national income, and they arrange those statistics ‘ 
states. 
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Then, there are other estimates of effective buying power, so- 


called, prepared by private organizations. 

I have a sample of it here, which is called "Sales Management 

Magazine, "' and I have a good deal of confidence in this survey of buying 
| power by counties, and by leading cities. 
| 110 Q. Is it a recognized financial publication? A. Yes. 

Q. Is it, or is it not relied upon by the advertising people for 
their expenditures on advertising? A. They have a figure, but it’s 
county wide -- 

Q. You did not answer my question. A. Oh. 

Q. Is this book to which you referred relied upon by people in 
this country who spend money on advertising? A. Yes. 

Q. As a matter of fact it is brought up to date every year for 
their enlightenment, is it not? A. Yes. 

Q. And, is that a booklet which is subscribed to by the Depart- 
ment of Commerce? A. Yes. 

Q. How did you become a member of the Editorial Board? 

A. Well, you see, I had, myself, developed some approaches to this 
problem of estimating buying power for marketing purposes, and they 
employ an agency in New York City, a well-known statistical agency to 
work out a plan, and I personally know the editors of this magazine, and 
they had known of my work and they had called me in on an official con- 
sulting basis, to talk with them on the preparation and presentation of 

11 this type of report, and as the result of my modest contribution 
they put me on the Board of Editors. 

Q. Is this an official copy? A. Yes. 

Mr. O'Brian: We would like to offer a copy of this publication 
in evidence, Mr. Examiner, to show the variance in spendable money in 


the various communities of the United States. * 
Mr. Donnelly: Which is objected to, on the over-all basis of ‘ 
materiality and relevancy to the issues here. - 


Mr. O'Brian: We will develop the exhibits perhaps a little more , 
than we have. = 
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The Witness: About this location factor, if that's a part of your 
question -- | 

Exam. Carlick: Just a moment. I want to get at the ““ of 
this exhibit. 

Mr. O'Brian: I will withdraw the offer temporarily, Mr. 
Examiner. 

Exam. Carlick: All right. 

By Mr. O'Brian: 

Q. Mr. Miller, what relationship has the purchasing power of 
the communities to do with the success of the businesses located therein ? 

Mr. Donnelly: Objection. | 

Exam. Carlick: Overruled. 

112 A. It would be hard to put that in a mathematical answer and I'd 
say that it is of the utmost importance. : 

I can think of communities which have died economically and, 
likewise, I can think of those communities which have sprung up over- 
night, so to speak, which have immediately developed purchasing power. 

Q. Iam talking about well-known and established communities, 
in other words, could you establish a profitable business in a community 
with a low expendable money income, as good as you could with acom- 
munity with a higher spendable income? A, That would depend on the 
amount of competition already in that city, but all things being equal 
certainly the community with the higher income has a great deal more 
opportunity for success in business than a community with a very low 
expendable income, and there are a lot of communities around the country 

-of that sort, which have no potential at all. i 

Q. Now, you spoke of experience, and is there any importance 
to a factor which might be called a management ability? A. Yes. I 
think management ability is rather loosely defined, but it is the primary 
cause of business failure, that is, lack of business management because 
in that business management ability is included the other natural abilities 
with which to make a success of a business -- I mean, a person perhaps 


who has no qualities of business management ability is the very one who 
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118 is not going to succeed in anything. 

In another publication which I have not previously mentioned, 
entitled, "Establishing and Operating your Own Business," it states 88 
per cent of the commercial failures are due to poor business management. 

Q. When you were talking about experience, Mr. Miller, did 
that involve a cover leaf knowledge of the market and field of the business 


in which you were contemplating entering? A. I don't get the point? 
Q. Your experience. Iam talking of a man wanting to go into 
business, and, must that man have a knowledge of his field? A. Yes. 
It is definitely preferable. Obviously -- well, to take an extreme case, 
how would you run a drug store, for example, if you did not have an 
adequate knowledge of pharmacy? 
Q. You spoke in a previous answer of the element of competition: 
How important is that to a man first starting a business? A. In 
our economy it’s all important. It’s important even after he has been in 
business for many, many years. The small businessman especially is 
faced with competition of very competent merchants in his same area. 
For example, super-markets and chain stores in different fields 


114 make it pretty tough on a newcomer in business, unless he has 


an excellent location and the right kind of merchandise and provides 

something which will draw people to him in spite of the competition, so 

that competition in and of itself is a prevailing factor throughout our 

economic system, and we have laws to try to keep it on a clean basis. 
Q. Suppose a man starts in business in a community, must he 

have ability to estimate his competition with relation to this field of 

sales? A. He should, or he certainly has two strikes called on him. 
Q. He's what? A. He should be able to, I mean, he should 


have that knowledge, or he is in great danger of losing his investment. . 

@. How would he determine that? A. We have always suggested, Ps 
first, as to his contemplated line of business; second, consultation with ‘ 
the wholesale merchants who may be supplying him, that is, if he is w 


to be a retailer; and, an exact appraisal of the competition in his area 
with which he contemplates being faced, and the purchasing power of the 
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community in which he expects to locate, which he may get from 


| 
H 


various different outlets before he puts his money into a definite location. 

Q. What would you say as to 2 man who contemplated going in 
ore 115 business who did not pay specific attention to the advice such as 
you have heretofore mentioned, such as sufficient capital, sufficient 
experience, knowledge of immediate competition in his locality, and so 
on and so forth, what would you say as to the opportunities of a man 
such as that, who enters business in total ignorance of all those factors, 
and would you think he would be well advised to do so? . 

Mr. Donnelly: Object: 
¢ Exam. Carlick: In view of what he has testified so far, I think 
the witness may answer the question. Go ahead, sir. ! 

A. We certainly would not recommend that course in the Depart- 
ment of Commerce. : 

By Mr. O'Brian: ! 

Q. You say such advice would, in your opinion, be Likely to help 
a man succeed, or to make money? A. I would say that kind of advice 
might serve to keep a man from going in business to his own profit, 
that is, to save him from losing money. 

Q. The question, Mr. Miller, is: 

Would you consider such advice, that is, to tell a man to go into 
business without mentioning to him the importance of capital investment, 
experience, the importance of management procedures, anda knowledge 
thereof, and the importance of complete information on the particular 
field of sales in which he contemplates entering, and the competition -- 

y 116 would you consider telling a man to go into business without his 
having been informed on any and all of those things, good, sound, business 
advice? A. No. ! 

Mr. O'Brian: Now, I wish to offer this book entitled, "Sales 
Management," or a duplicate copy thereof, in evidence in order to show 
e the diversity of possibilities, assuming a nationwide enterprise, while 

the Respondents, in a nationwide enterprise with regard to business’ 
material, to show he is offering the same advice to everybody in the 


| 
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country; whereas, it could not be good advice to everybody even on the 
basis of local conditions, and to anybody -- in fact, specially in places 
where there is no spendable money available with which to make money by 
establishment of a business, and so forth. 
Mr. Donnelly: We object to it as immaterial, and irrelevant, 


and as not being germane to the issues of this case, and further, that it 


cannot possibly have or be persuasive in this case. 

Exam. Carlick: In line with the previous testimony which I have 
allowed to be taken, it will be received in evidence and be so marked. 

Mr. O'Brian: It is the May 19,1953 issue of "Sales Management”, 
which I ask be marked Department's Exhibit No. 3. 

117 Mr. Reporter, don't mark this particular one. Another one will 

be furnished. 

Mr. Leonetti: The copy which is to be marked and kept in the 
record will be supplied later. 

Exam. Carlick: The book heretofore described by counsel for 
the Solicitor may be marked for the purpose of the record as Depart- 
ment's Exhibit No. 3, at this time. 


(Thereupon, the book referred to was 
marked Department's Exhibit No. 3, 
Witness Miller, for identification. ) 


Mr. O'Brian: We would like to offer by this witness at this 
time, and which has been previously identified by testimony of the wit- 
ness, a booklet entitled "Establishing and Operating Your Own Business", 
issued by the United States Department of Commerce, Domestic Com- 

- merce Series No. 22, which contains statistics and discussions of the 
nature of small businesses, which was described by this witness on the 
‘stand but with more particularization especially with regard to various 
types of business, dealing with the question of whether a businessman 
who proposes to enter into a business, what type of business, the capi- 
tal investment required, the averages and locations, and other items 
which all go to make up a successful business and which, so far as we 
know in the United States, represents the necessary ingredients of making 
millions in business, and this is what this course relates to, making 








millions. 

Mr. Donnelly: If the Examiner please, I must object to the offer 
and I also object to counsel consistently adding his own interpolations 
and interpretations of what these things mean. I don't know that it in- 
fluences the Hearing Officer and the Department at all, but it is very 
improper and very irritating, and it does appear in the record, 

Exam. Carlick: The pamphlet entitled "Establishing and 
Operating Your Own Business," issued by the Department of Commerce, 
is received in evidence as Department's Exhibit No. 4. | 


(Thereupon, the document above referred 
to was marked Department's Exhibit No. 
4, for identification, Witness Miller, and 
received in evidence. ) | 


Exam. Carlick: I take it, Mr. Donnelly, you wish to have a 
continuing objection to all these exhibits ? 

Mr. Donnelly: Yes, sir, my continuing objection going to this 
unnecessary and improper summarization of the exhibits, which is the 
basis of my objection. 

By Mr. O'Brian: 

Q. Mr. Miller, I hand you a copy of a pamphlet entitled "Survey 
of Current Business," Volume 30, No. 4, of April, 1950, dealing with 
capital requirements a special article on capital requirem ents and other 
monthly business statistics, and I'll ask you if this is one of the publi- 
cations compiled in your Department of Commerce, and which is relied 
upon by your Department? A. Yes. ! 

Q. I also hand you another issue of the same publication, being 
a Survey of Current Business, for December, 1952, dealing with sur- 
vival patterns in business, an article on Page 12 thereof, and I will ask 
you whether or not this is also the same publication upon which the De- 
partment of Commerce relies? A. Yes. | 

Mr. O'Brian: We ask these be marked for Hentitivablonpleasas 

Exam. Carlick: They will be marked Department's Exhibits Nos. 
5 and 6, the issue of April, 1950 being Department's Exhibit No. 5, and 
the issue of December, 1952, being Exhibit No. 6. 
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(Thereupon, the documents above referred 
to were marked Department's Exhibits Nos. 
5 - and 6, inclusive, respectively, for 
identification, Witness Miller. ) 


By Mr. O'Brian: 

Q. Ialso show you, Mr. Miller, a pamphlet publication entitled 
"Capital Requirements of Small Business," and I will ask whether or not 
it was from similar publications to the ones we just looked at, I mean, 
Survey of Current Business, issued by the Department of Commerce, 
andIii further ask you if this is specifically regarded as reliable and 
authentic by your Department? A. Yes. 

120 Mr. O'Brian: We-.ask this be marked for identification as De- 

partment’s Exhibit No. 7. 

Exam. Carlick: It may be so marked. 


(Thereupon, the pamphlet above referred 
to was marked Department's Exhibit No. 
7, for identification, Witness Miller. ) 


Mr. O'Brian: The Department offers the exhibits just identified 
in evidence. 

Mr. Donnelly: Objection. 

Exam. Carlick: The objection is overruled, and Department's 
Exhibits 5, 6 and 7are received in evidence. 


(Thereupon, Department's Exhibits Nos. 
5,6, and 7, previously marked for identi- 
fication, Witness Miller, were received 
in evidence. ) 


Mr. O'Brian: That is all. 
CROSS-EXAMINATION 
By Mr. Donnelly: 

'Q. Mr. Miller, your work is primarily statistical in the De-_ ™ 
partment of Commerce, is it not? A. Yes, it's statistical and analy- ox 
tical computations. * 

Q. These publications you brought in here today, are they all 
of the publications that are available in the Department of Commerce, 
relative to business conditions? A. No, sir. 
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Pt goa Q. How many hundreds more would you say there are?’ A. I 
wouldn't know. | 
Q. Are there ten? A. Ten hundreds. 
Q. Ten more? A. Yes. 
: Q. Are there a hundred more? A. Yes. ! 
- Q. Are there a thousand more? A. I should think so. ! 
Q. All that information is available to the public, is it not? 
. A. Yes. | 
Q. Now, are these all current publications we are talking about 
now, the ones you have offered here? A. The ones I have brought in 
here are the latest data available on the subject of mortality and prob- 
abilities of success, and the size of capital investment, and so forth. 

Q. Mortality and probabilities of success, and, do you to your 
knowledge in your Department publish any pamphlets or books on busi- 
ness conditions, projected into 1964? A. There has beena report 
published in the Department projecting the outlook to that period. 

Q. How about to 1974? A. No, not that I knowof. 

122 Q. Are there any volumes available on what business conditions 
are projected to be for 1954? A. Well, our -- in general the subject 
is covered in a report entitled, "Markets after the Defense Effort, " and 
by "Markets" it means the market industry by industry, and it represents 
a projection of the steel industry, the automotive industry, the copper 
industry, projected under certain conditions over about a ten-year period. 

Now, 2 person might look at those things and project what 1954 
might look like, if nothing changed, for example, dependent upon any 
change of the general situation. 

Q. Is it not a fact that these projections, the projection of those 
things mentioned, are based upon unknown factors? A. They are based 
on the assumption of known trends. i 

Q. But, are they not contingent upon unknown factors? A Every- 
thing is, because war, draught -- many, many things might happen, over 
which we could have no control. 

Q. That's right. And, now, do you have any publication dealing 
with investments in the securities market? A. No. ! 
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Q. Do you have any publications that deal with the establish- 
ment and operating of your own farm? A. No. 


Q. Do you have any publications onanyother phases of the 
economic life, outside of the businesses -- I believe we mentioned two 


123 investments, and farming? A. No. Those things are usually 


assigned to some other government agency, such as mining, under the 
Department of the Interior. 

Q. But, there are other categories in the economic life of the 
country in which money is made outside of business, isn't that true? 
A. Oh, yes. 

Q. Now, in your work have you ever come across a situation 
where a business has been organized for the purpose of losing money? 
A. Not that I have ever heard admitted. No. I can't conceive of that. 

Q. Have you ever heard of a purchase by the Hilton chain of a 
defunct hotel in Chicago which was done for the purpose of taking a tax 
loss ? _ 

Mr. O'Brian: Object to that. 

{No comment. ) 

A. I wouldn't know that that was the purpose. 

By Mr. Donnelly: 

Q. Do you know, 3 a business analyst, that the Hilton Hotel 
chain did buy a hotel which was defunct? A. That could be quite possible, 
and it might also be a good investment if it were obtained at the right 
price. 


7 


Q. Did you take into consideration in your analyses anything 


124 with relation to the tax structure of the country in prognosticating 


your business theories? A, The tax structure does not come within our 
responsibility. 
Q. I said the effect of the tax structure on business. A. Yes. a 


In ordinary business analyses, your tax structure does have its effect 
on business in several ways. - 


Q. Has your research disclosed any cases where, we'll say, an a 
apartment house is deliberately operated at a loss by a business man? 
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A. As far as whether or not they are deliberately operated at a loss, 
I wouldn't know -- but, you can operate at a loss and still get a loss if 
you charge the heavy salaries to expense and show no net profit. 

Now, of course, that is done, and I have seen profit and loss 
sheets shown in red figures, but they are still able to stay in business. 

As a matter of fact, I don't know what your point is? : 

Q. Don't you take into consideration the impact of the internal 
revenue taxes upon the operation of any business? A, We show them 
as an element of cost, but not -- well, our sole purpose is to encourage 
business operations at a profit under our profit and loss system, and the 
government from there on, and the other departments of government 
have to concern themselves with the tax potential involved, because that 

125 is not our objective, 

Q. So that on your direct testimony you set up some hypothetical 
figures on how much stock inventory would have been necessary in order 
to return a million dollar net profit, and was the figure you gave one 
which was net taxable? That is, before taxes? A. Yes. I'd say ten 
million dollars at sales prices. ! 

Q. How long a period of time would be involved? A, I said one 
year. | 

Q. Ata turnover of five times within one year, then, the million 
dollars would be the net? A. On fifty million dollars sales, yes, two 
per cent -- on an arbitrary, two percent net, which would be a fair net 
profit on that business. 

Q. And, if it turned over five times in five years the _ 
would still be a million? A. Well, I'm figuring the net profit on the 
basis of sales volume. | 

if you figure the net profit of a million dollars on your inventory, 
you'd have to go much higher. : 

Q. What has sales volume to do with capital structure? A. Well, 
it's directly related to capital structure. ! 

Q. In what way? A. Well, what is your capital structure ? 

Your capital structure is plant, equipment, and inventory, and the bigger 
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126 the plant the greater investment you must have in those items. 
For instance, Ford has a tremendous inventory and tremendous sales 
volume, whereas, a shoe shining parlor has practically nothing to offer 


except service. 
Q. What about a man who has a local office here in Washington 
and who sells $50, 000 worth of goods a year on which he gets five per 


cent commission, and what is his capital investment? A. He is a sales- 
man getting a commission? 

Q. Yes, and what is his capital investment? A. I would say 
none, except a typewriter and a desk, and things of that sort, simply 
because he is rendering only a service. 

Q. Suppose he buys products from a manufacturer for say 
$40, 000 and selis it to the government for a million dollars? 

Mr. O'Brian: Objection. That is abnormal, and probably not 
related to any business situation that ever existed, if actually there 
ever was such a situation in ordinary business life. 

Exam. Carlick: He is talking about averages. 

Mr. Donneliy: I am trying to show the averages given are not 
sound indications of what is necessary; that a man can make a million 
dollars with a one-dollar capital investment -- not as well, but within 

127 the realm of probabilities. 

Mr. O'Brian: That is not the basis from which this testimony 
was presented -- 

Mr. Donnelly: We are trying to -- 

Exam. Carlick: Now, one at atime, please. 

Mr. Donnelly: We are not trying the issues framed by the com- 
plaint. We are examining this witness because he was allowed to bring 
in a very interesting topic, and I enjoyed it myself, very, very interesting 
discussion of business aptitudes, and business necessities, and as a 
businessman I’m prone to recognize his argument as very sound, but I'm 
trying to show averages are moot so far as business success is con- 
cerned, and -- 

Mr. O'Brian: I'd say it is not competent, because this man 
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charged in the complaint is offering to teach one how to make millions. 
Mr. Donnelly: Let me ask this question so we will not have any 


more quibbling: | 
By Mr. Donnelly: : 

Q. Is it nota fact, Mr. Miller, that in a certain business the 
relation of capital to sales in terms of ultimate net profit, is aolnsively 
small? A. Yes, smaller than retail. 

Q. Also, is it not a fact that actually sales volume is the pri- 
mary factor upon which net profits are based? A. Yes. : 

128 Q. And, that capital is incidental? A. No, I wouldn' t say that. 
Take for example, to demonstrate, this: : 

Take loan and discounting services, now, capital required to set 
up that business is not incidental. It is important. . 

Or, take machinery supplies and equipment, and on the charge 
to expenses you have no cost of merchandise sold but you do have a total 
service charge, and the total expense, and the difference is your profit; 
but, your capital investment would be quite substantial in certain other 
industries. : 

Q. Is it not a fact that your profit increases as your sales in- 
crease, assuming there is margin between cost and sales price, a 
| favorable margin? A. Yes. | 

Q. Therefore, if a broker, a business broker purchases goods 
and resells them as a retailer to someone else, and who rarely ever 
takes actual physical possession of the merchandise, but merely the 
v title to it, he operates in a small office and his profit depends on the 
profit made upon his sales, does it not? A. Not unless there is sales 
expense. Quite often a broker operates without any capital investment, 

! and undertakes a rather expensive and substantial sales program. 


129 Q. Right, but as his sales go up his profits increase, do they 
not? A. Yes. 
‘ Mr. Donnelly: No further questions. 
» Mr. O'Brian: I have no further questions. 


Exam. Carlick: The Witness is excused. 


(Witness excused. ) 
aK aE * * 


i i i i 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REV. MARLE E. PARKER, D.D., ) [Government's Exhibit 
Santa Ysabel, California, ) No. B] 
Plaintiff Civil Action No. 1150-58 
v. ) 
ARTHUR E. SUMMERFIELD, Post- 
master General, and 
E. O. SESSIONS, Deputy Postmaster AFFIDAVIT 
General, ) 
Defendants ) 


) 

William C. O'Brien, being first duly sworn says: 

That he is the Assistant General Counsel (formerly called the 
Assistant Solicitor), Fraud and Mailability Division, Post Office Depart- 
ment, and has served in that capacity during the entire time the ad- 
ministrative proceedings involved herein were before the Post Office 
Department; 

That on April 24, 1953, the former Solicitor for the Post Office 
Department, Ross Rizley, filed with the Docket Clerk for the Post 
Office Department, pursuant to the provisions of Section 150, 403 of the 
Rules of Practice then in effect before the Post Office Department, a 
formal complaint alleging that the respondent (Plaintiff herein), was 
conducting an enterprise through the mails in violation of the provisions 
of Sections 259 and 732 of Title 39, U.S. Code, and recommended the 
issuance of a fraud order; 

That a formal hearing before a duly authorized Hearing Examiner 
for the Post Office Department was held on June 9 and 10, 1953, at which 
affiant appeared as counsel for the Solicitor for the Post Office Depart- 
ment, and at which the respondent (plaintiff herein) was represented by 
counsel; that evidence on behalf of the Solicitor was adduced in support 
of the said complaint but no evidence or testimony was offered by the 
respondent; 

That on November 6, 1953, the Hearing Examiner for the Post 
Office Department issued a ruling dismissing the complaint on various 
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grounds stated in his ruling, from which ruling the Solicitor appealed to 
the Postmaster General on December 7, 1953, under the provisions of 
Section 150. 423 of the Rules of Practice amended effective November 6, 
1952, and published in the Federal Register at17 F.R. 9984, a copy 
of which rules is attached as Exhibit "A" hereto. Section 150. 423 of 
the said rules of practice read: 


Sec. 150.423. Appeal from Initial Decision. (a) Any 
party of record in a proceeding, except those who failed to 
answer the complaint or having answered fail to appear at 
the hearing, may file a notice of intention to appeal to the 
Postmaster General in accordance with paragraph (b) 
hereof. 


That on January 20,1954, there was published in the Federal 
Register at 19 F.R. 361, an order of the Postmaster General delegating 
his duties and powers to issue fraud orders, etc. to the Deputy Post- 
master General. This delegation was made pursuant to Section 1(b) 
of Reorganization Plan No. 3 of 1949 (63 Stat. 1066). Publication of 
notice of making department procedural rules is not required by the Ad- 
ministrative Procedure Act, being specifically exempted by Section 4(a) 
thereof. No new procedural addition as to appeals was contained in the 
Postmaster General's Order of January 20, 1954, and no invalidation of. 
the Solicitor's appeal would result because the respondent was not re- 
quired to resort to organization or procedure not published in the 
Federal Register; : 

That in the handling of all proceedings arising in the Post 
Office Department under the provisions of 39 U.S. Code 259 and 732, 
there has been and there is a complete and actual separation of investi- 
gative, prosecuting and judicial functions as required by the provisions 
of the Administrative Procedure Act, particularly Section 1004(c) of 
Title 5, U.S.C., and no officer or employee who presides at the recep- 
tion of evidence or who makes either initial or final agency decisions 
for the Post Office Department is subject to or responsible to, or sub- 
ject to the supervision or direction of any officer, employee or agent 
engaged in the performance of investigative or prosecuting functions for 
said Post Office Department 3 
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That no officer, attorney, employee or agent engaged in the 
performance of the investigative or prosecuting functions for the Post 
Office Department in the case involving the plaintiff herein, partici- 
pated or advised in the Agency decision which was made by E. O. 
Sessions as Deputy Postmaster General on April 23, 1958. 


/s/ William C. O'Brien 

Assistant General Counsel, (formerly 
Assistant Solicitor), Fraud and 
Mailability Division, Post Office 
Department. 


[JURAT dated May 7, 1958. ] 


[Filed May 12, 1958] 

OPPOSITION TO PLAINTIFF'S APPLICATION FOR 

TEMPORARY RESTRAINING ORDER AND MOTION 

FOR INJUNCTION PENDENTE LITE 

Come now the defendants by and through their attorney the 
United States Attorney and oppose plaintiff's application for temporary 
restraining order and motion for injunction pendente lite, and as their 
reasons state: 

1. The application for temporary restraining order is disposed 
of because defendants agreed, and plaintiff consented to, a temporary 
impounding order accomplished administratively by defendants, wherein 
all mail relating to plaintiff is being held by the Postmaster at Santa 
Ysabel, California, pending hearing of the other motions before the 
Court. 

2. Plaintiff has not demonstrated that he is entitled to the extra- 
ordinary relief requested as shown by defendants’ memorandum of points 
and authorities in opposition to plaintiff's motion for preliminary in- 
junction and in support of defendants’ motion for summary judgment or 
in the alternative to dismiss, to which said motion are appended affi- 
davits and exhibits denominated therein, and incorporated in this opposi- 
tion by reference, and which are made a part of this opposition. 


/s/ Oliver Gasch 
United States Attorney 


TT 


/s/ Edward P. Troxell, Principal 
Asst. United States Attorney 


/s/ E. Riley Casey | 
Asst. United States Attorney 


/s/ Robert J. Asman | 
Asst. United States Attorney 


[Certificate Of Service] ! 


[Filed May 16, 1958] ! 
PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT 

Comes now the plaintiff by his attorney, Horace J. Donnelly, dfs; 
and moves the Court for summary judgment in his favor and for reasons 
therefore states: | 

1. This proceeding being in the nature of a statutory review 
within the meaning of Section 10(a) of the Administrative Procedure Act 
of 1946, as amended (5 U.S.C. 1009(a)) of the action of defendants in 
issuing or causing to be issued a so-called "fraud" order under the 
alleged authority of 39 U.S.C. 259, 732, the pertinent part of the record 
of proceedings in the Post Office Department are now before the Court 
for review. ! 

2. The action of defendants was arbitrary, capricious, and un- 
warranted as a matter of fact and law, for the relief of which plaintiff 
is entitled to the order of this Court restraining defendants from en- 
forcing the said fraud order against plaintiff, it being shown by the 
verified complaint and by the affidavit attached to plaintiff's opposition 
to defendants’ motion to dismiss or for summary judgment that plain- 
tiff has suffered, and will continue to suffer irreparable damage and in- 
jury for the relief from which there is no plain, sufficient or adequate 
remedy at law, in that defendant E. O. Sessions in issuing the order 
complained of had no jurisdiction as a matter of law over the plaintiff 
or subject matter; that he arbitrarily disregarded the findings and de- 
cision of the Hearing Examiner, designated by statute and regulation as 
the trier of the facts; that he denied unto plaintiff his right to due process 
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of law and the protection of Articles I and IV of the Constitution of the 
United States, andin other respects proceeded contrary to the pro- 
visions of the Administrative Procedure Act; and that his decision was 
not based upon any substantial, credible, or convincing evidence from 
which he could reach a reasoned conclusion contrary to that of the 
Hearing Examiner; and that he arbitrarily, without cause or justifica- 


tion, reversed the Post Office Department's Hearing Examiner, and in 
doing so misinterpreted and misapplied the statute under which the 


proceedings had been brought, and by committing further errors of law. 


3. That the statutes as applied and the action of defendants are 
unconstitutional. 

And for such other and further reasons as may be shown on 2 
hearing hereof. 


/s/ Horace J. Donnelly, Jr. 


Attorney for Plaintiff 
oe ae * * +d * 


[Certificate Of Service] 


[Filed May 16, 1958] 


PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT OR TO DISMISS 


Plaintiff opposes defendants’ motion on the following grounds: 
1. The complaint states a claim for relief on the facts as 
alleged in the verified complaint, all of which facts are admitted by 
defendants’ motion, in the following respects: 
a. Plaintiff has been deprived of his property and 
to the use of the facilities of the United States mails by the 
action of the defendant, Deputy Postmaster General. 
Plaintiff's affidavit to this effect is attached hereto as 
Exhibit A. 
b. As a result of a hearing held in conformity with 
the Administrative Procedure Act before an independent 
Hearing Examiner, duly qualified under that act, the charges 
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on which plaintiff was tried were dismissed, but not | 
withstanding the decision in favor of plaintiff, part of | 
said charges were reinstated by the Deputy Postmaster 
General who had no lawful authority to act, and who, ! 
without any substantial evidence to support his action, 
proceeded to reverse the Hearing Examiner at the in- 
sistence of the prosecuting and appealing official and to 
issue over his own name a mail seizure order, which | 
only the Postmaster General can issue. : 

c. The Deputy Postmaster General in assuming 
jurisdiction over the plaintiff and the subject matter did 
so under Rules of Practice which were not published in 
the Federal Register as required by the Administrative 
Procedure Act. See admission of defendants attached here- 
to as Exhibit B. 

d. The Rules of Practice promulgated by the Post 
Office Department were designed and intended to restrict 
appeals only by a respondent adversely affected by a Hear- 
ing Examiner's decision against him, and did not and were 
not intended to, permit an appeal by the prosecuting official. 
Only a Respondents appeal was to be directed to the Post- 
master General. : 

e. The Hearing Examiner found that evidence of a 
business economist pertained in substance to the various 
factors generally considered in the business management 
field as being essential to success in the field of commerce 
and trade, and that such evidence is insufficient to warrant a 
finding that the respondent (plaintiff here) intended to de- 
ceive. The Hearing Examiner did not find as stated on Page 
3 of defendants' memorandum in support of their motion “that 
the application of the methods given in the course entitled 
‘Secrets of Wealth, Power and Success’ would not be of any 
value", -- but merely stated that such was a testimony of the 
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business economist which testimony is and of itself not 


sufficient. 

f. Plaintiff is a teacher and writer on religious 

and spiritual subjects and he and the non-profit organi- 

zation with which he is connected, are devoted to the 

teaching and advocacy of religious principles, distri- 

buting his teachings and writings by mail to members 

of the public throughout the United States. 

2. The Caurt has jurisdiction to grant the relief requested both 
under the Administrative Procedure Act (5 U.S.C.1009), under the De- 
claratory Judgment Act, the Judiciary and Judicial Act, and under the 
general principles of equity applying to cases of this sort. 

3. There is at least one genuine issue of fact with respect to 
the issue as to whether the action of the Deputy Postmaster General 
was based upon an independent conclusion supported by substantial evi- 
dence, or whether such action was predicated upon the advice and re- 
commendation of persons bring the charges and who served as prose- 
cutors thereof, thereby resulting in a merger of prosecuting and ad- 
judication functions contrary to the Administrative Procedure Act and 
the requirements of Due Process of Law. Defendants proffer of an 
affidavit of William C. O'Brien, Assistant General Counsel (Exhibit B 
to defendants' motion) is insufficient in that it states hearsay conclusions 
of the affiant as to generalities applying to the functioning of prosecut- 
ing activities without specifically stating affirmatively as to what he as 
prosecutor did in connection with the Deputy Postmaster General's 
alieged adjudication. Such generality of denial should be considered in 
the light of the provisions of the Postal Laws and Regulations establish- 
ing the prosecutor's office as legal advisor to the Postmaster General 
and his subordinates in connection with matters arising under the 
statutes here involved as well as the statements appearing in the record 
of the proceedings wherein the affiant recommended and demanded that 
the Deputy Postmaster General reverse the Hearing Examiner and adopt 
affiant’s views. Should it appear to the Court, that plaintiff's allegations 
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*; of fact and contentions with respect to the lack of separation of prosecut- 
| ing and adjudicating functions in the proceedings and the intent of the 
drafter of the Rules of Procedures as to appeals not being available to 
the prosecutor, require evidentiary proof, then it is respectfully urged 
| that defendants’ alternative motion for summary judgment should be 
“ denied and the case proceed to trial on that issue upon the filing of defen- 
. dants’ answer, or in the alternative that, plaintiff, in support of his 
cross-motion for summary judgment filed herewith, be granted a hearing 
for the purpose of taking the testimony of defendant E. O. Sessions, 
Deputy Postmaster General, and Daniel J. Kelly, Esq., formerly Chief 
Hearing Examiner for the Post Office Department under whose super- 
vision the Rules of Practice dated November 6, 1952 were drafted and 
promulgated. : 
4. Defendants are not entitled to judgment as a matter of law in 
that their action in depriving plaintiff of his property and his right to 
use the facilities of the United States mails in common with all other 
citizens was arbitrary, capricious and unwarranted as a matter of law, 
since both the action and the statute are unconstitutional. : 
WHEREFORE the premises considered it is respectfully sub- 
mitted that defendants’ motion be denied. | 


/s/ Horace J. Donnelly, Jr. 
Attorney for Plaintiff | 





[Certificate Of Service] 


EXHIBIT A 
AFFIDAVIT 


STATE OF CALIFORNIA ) 
8s. | 
COUNTY OF SAN DIEGO ) | 


Dr. Merle E. Parker, Ps.D., D.D., being first duly sworn, de- 
poses and says that he is the National Director (Equivalent of President) 
of the FOUNDATION FOR DIVINE MEDITATION, INCORPORATED, a 
religious, non-profit Corporation incorporated under the statutes of the 


(i 
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State of California; Corporate Number 297680, dated February 3, 1955; 
and that as an agent of said Corporation he appeared at the Post Office 
at Santa Ysabel, California, on May 1, 1958, to obtain mail addressed to 
himself and to the above named Corporation, and was informed by the 
Postmaster, Mr. J.A. McDaniel, that the Post Office Department had 
issued a FRAUD ORDER against all mail addressed to Dr. Merle E. 
Parker, International Headquarters Foundation, F.D.M., and Post 
Office Box 7, and their agents and representatives as such, at Santa 
Ysabel, California, except those which can be identified on the face of 
the envelope or wrapper as being from public utilities companies, doc- 
tors, lawyers, churches, or Federal or State Municipal agencies; and 
that said Postmaster made no mention that any mail could be opened for 
examination in his presence. 

Affiant says further that he was given a copy of said FRAUD 
ORDER by the Postmaster, Mr. J.A. McDaniel, and said Order made no 
differentiation whatsoever between mail written to the persons, cor- 
porations or parties named in the ORDER, nor did said ORDER indicate 
that letters, donations or matter pertaining to the religious teachings of 
the Corporation could be delivered; but said FRAUD ORDER indicated all 
mail so addressed should be returned marked "FRAUDULENT" with the 
exceptions already noted; and that the Postmaster did return the mail 
received on TWO (2) CONSECUTIVE DAYS, viz: May 1, 1958 and May 2, 
1958, after holding said mail in each case for 24 hours; and that the total 
number of letters returned on each day was approximately thirty (30); 


and that since May 3, 1958, the Postmaster has impounded ALL MAIL, v 

except those types of letters specifically mentioned above, and has de- m 

livered none to the Affiant or any agent of his or of the Corporation's. _ 
/s/ Merle E. Parker 

Ps.D., D.D. . 


[JURAT dated May 12, 1958. ] 
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EXHIBIT B 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 437 
MERLE E. PARKER, Appellant, 
v. 
ARTHUR E. SUMMERFIELD, Appellee. 
Postmaster General of the 
United States, 


SUPPLEMENTAL MEMORANDUM | 
The Court has directed this office to furnish information per- 
taining to the particular dates on which the various Post Office rules of 
practice in proceedings under the Administrative Procedure Act were 
published in the Federal Register. 
On December . 1, 1954, the Post Office Department published 
in the Federal Register the rules of practice that would be applicable 
when adjudication is required by the Administrative Procedure Act, F. R. 
Vol.19, p. 7848. Except for minor changes these particular rules are 
substantially the same as the unpublished amended practice rules of 
January 20,1954, and which are set forth at page 33 of the joint appendix. 
The Department's rules of practice amended as of November 6, 1952, 
and which are set forth at page 16 of the joint appendix, were published 
in the Federal Register on November 6, 1952, F.R. Vol.17, P. 9983, 
and July 10,1951, F.R. Vol.16, p. 6682. 
Respectfully submitted, 
/s/ Oliver Gasch : 
United States Attorney. | 


/s/ Lewis Carroll i 
Asst. United States Attorney 


/s/ Fred L. McIntyre | 
Asst. United States Athapuay 


[Certificate Of Service] 





" Overruled, Curran, 6/13/58" 
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[Filed June 11, 1958] 


PLAINTIFF'S COUNTER-PROPOSALS AS TO 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Defendants having submitted to the Court their proposals as to 
Findings of Fact and Conclusions of Law in support of the Court's de- 
cision in their favor, plaintiff respectfully submits herewith his counter- 
proposals on the same subject. 


/s/ Horace J. Donnelly, Jr. 
Attorney for Plaintiff 


[Certificate Of Service] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This case having come on for hearing on plaintiff's motion for 
preliminary injunction, upon defendants' motion for summary judgment 
or in the alternative to dismiss, and upon plaintiff's cross-motion for 
summary judgment, and the Court having considered said pleadings, the 
oppositions thereto, the affidavits and exhibits filed therewith, anda 
full and complete hearing having been afforded the parties, the Court 
makes the following findings of fact and conclusions of law: 

Findings of Fact 

1. On April 24,1953 a proceeding was instituted under the pro- 
visions of Title 39, U.S.C. Secs. 259 and 732 against plaintiff in his 
Own name and in names and organizations attributable to him or identi- 
fied with him. 

2. The complaint charged that plaintiff was obtaining remittances 
of money through the mail for two courses of instruction, one called "The 
Sacred Laws Behind Miracles", and the other called "Secrets of Wealth, 
Power and Success", by means of false and fraudulent pretenses, etc. 

3. A hearing on the complaint was conducted before a Hearing 
Examiner on June 9th and 10th, 1953, Post Office Department Rules of 
Practice in Proceedings under the Administrative Procedure Act, effec- 
tive November 6th, 1952, and on November 6th, 1953 the Hearing Ex- 
aminer issued his Initial Decision and order dismissing the complaint. 
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4. On December 7, 1953 the Solicitor for the Post Office De- 
: partment appealed from the ruling of the Hearing Examiner to the Post- 
master General under the provisions of Sec. 150. 423 of the Rules of 
Practice, amended, effective November 6, 1952 and published in the 
Federal Register at17F.R. 9984. ae 


| 
pa 


5. On December 15th, 1953, plaintiff (respondent there) filed a 


’ 

| ) motion to dismiss the Solicitor's appeal and to strike his notice of in- 
a tention to appeal. Under date of February 18th, 1954, a Deputy Post- 
*. master General denied plaintiff's motion to dismiss the Assistant Soli- 
; citor's appeal, and at the same time plaintiff's counsel wax furnished 

a with a document entitled "Rules of Practice in Proceedings under the 


Administrative Procedure Act", amended effective January 20, 1954, 
including an order of the Postmaster General delegating his duties and 
powers to issue fraud orders to the Deputy Postmaster General. This 
document was not, and has never been, published in the Federal 
Register. : 
6. On January 20, 1954, the aforesaid order of the Postmaster 
‘ General delegating his duties and powers as aforesaid was published in 
the Federal Register at 19 F.R. 361, with a statement that it was made 
pursuant to Sec. 1(b) of Reorganization Plan No. 3 of 1949 (63 Stat. 
1066). | 





7. On April 24th, 1958, the Deputy Postmaster General issued 
the Final Departmental Decision upon the appeal upholding the decision 
of the Hearing Examiner in plaintiff's favor with respect to the public 
announcement and the course of instruction entitled "The Sacred Laws 
Behind Miracles", but reversing the Hearing Examiner and finding in 
favor of the Assistant Solicitor with respect to the circular "Secrets of 
Wealth, Power and Success", in which Final Departmental Decision 
appeared Findings of Fact and Conclusions of Law relative to the latter 
circular and the course of instructions offered therein. Concurrent with 
the issuance of this decision, a fraud order was issued over the signa- 
ture of the Deputy Postmaster General, which order provides that all 
mail addressed to plaintiff, the organizations with which he is connected, 
and Post Office Box 7, at Santa Ysabel, California, with certain exceptions 





| | a 
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such as letters identifiable on the face of the envelope as being from 
public utilities, federal, state or municipal agencies, doctors, lawyers, 
churches, magazines or newspapers, are to be stamped with the word 


”Fraudulent” upon the outside and returned to the senders thereof. The 
order also provides that all postmasters are forbidden to pay any pos- 
tal money order drawn to the order of said concern and parties. The 
postmaster did return to senders marked "Fraudulant" mail matter 
received on May ist and 2nd, 1958, or a total of approximately sixty 
letters, and since May 3rd, 1958 the Postmaster has impounded all mail 
except those types of letters specifically identified on their envelopes as 
being within the exempted category and has delivered none to the plain- 
tiff or any agents of his or of the corporation's. 

8. Plaintiff is a teacher and writer on religious and spiritual 
subjects and is the directing head of the Foundation for Divine Medi- 
tation, a non-profit organization devoted to the teaching and advocacy of 
religious principles, using the United States mails for the purpose of 
communicating with students and others. The postal fraud order issued 
by defendant effectively prevents plaintiff from receiving mail matter 
addressed to him and his organizations at Santa Ysabel, California, (with 
certain minor exceptions), orders all such mail returned to senders 
‘stamped "Fraudulent", and prohibits the payment of any postal money 
orders made payable to him or his organizations. Under such fraud 
order plaintiff cannot receive mail matter relating to the course of in- 
struction entitled "The Sacred Laws Behind Miracles", the dissemination 
of which has been held to be lawful by the Post Office Department. 

9. Public attention was attracted to plaintiff's course of instruc- 
tion by means of a circular distributed to the public in which the sub- 
scriber was offered the course upon a deposit of $3.35 to cover postage, 
addressing and mailing costs, with the subscriber to pay an additional 
$19.95 for the ten lessons when, in the subscriber's sole judgment, he 
has proved they will work for him. 

10. The first seven lessons of the course of instructions en- 
titled "Secrets of Wealth, Power and Success" disclose that both passive 
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and active methods are to be used in seeking to obtain the results sought 
for, the author advocating application of metaphysicial laws and the use 
of mental forces with suggestions for following certain unusual ideas 
with opportunities to make money through certain hobbies. : 

11. Plaintiff did obtain a remittance of money through the mail 
from a Post Office Inspector using a pseudonym, for the course of 
instruction entitled "Secrets of Wealth, Power and Success", consisting 
of ten separate lessons, only the first seven of which were produced by 
the Post Office Inspector. 

12. There is no evidence of record establishing that plainti 
has since April 1953, or was on April 24,1958, or is now, engaged in the 
enterprise which is the subject matter of defendants’ mail seizure order. 

13. The only testimony offered in support of the allegation of the 
complaint against plaintiff before the Post Office Department as to the 
falsity of plaintiff's representations in his public announcement of the 
course entitled "Secrets of Wealth, Power and Success" and his intent 
to deceive, was the testimony of an official of the Department of Com- 
merce who identified many pamphlets and books published by the Depart- 
ment of Commerce on business facts and statistics, and who stated it to 
be his opinion that plaintiff's course of instruction was of no a in ob- 
taining wealth, power and success. 2 

14. With respect to the proceedings conducted in the Post Office 
Department in the instant action, the Assistant Solicitor, (now Assistant 
General Counsel) an attorney engaged in the performance of investiga- 
tion or prosecuting functions for the Post Office Department, did not 
participate or advise in the Final Departmental Decision, although he 
did recommend to, and demand of, the person to whom his appeal was 
directed that a fraud order should issue forthwith against plaintiff upon 
the filing of the Assistant Solicitor's brief on appeal, and before plain- 
tiff had opportunity to answer same. There is no evidence of record as 


to whether or not the Deputy Postmaster General sought or obtained ad- 


vice of the Solicitor (now General Counsel) or members of his staff in 
arriving at the Final Departmental Decision. 
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15. Notwithstanding the organizational procedures within the 
Post Office Department whereby under Sec. 1.9(h), Postal Laws and 
Regulations 1948 Edition, officials performing prosecuting functions 
are also "charged with a duty of giving opinions to the Postmaster 
General and the several bureaus and offices of the Department upon the 
interpretation of laws", there was a complete and actual separation of 
investigative, prosecuting and judicial functions in the instant case. 
The Deputy Postmaster General is not the agency or the agency head, 
but is the head of a bureau or office of the Post Office Department. 

16. There was no publication in the Federal Register of de- 
scriptions of the central and field organization of the Post Office De- 
partment, including delegations by the agency of final authority or 
statements of the general course and method by which the functions of 
the Post Office Department are channeled and determined, including the 
nature and requirements of all formal or informal procedures available. 

Conclusions of Law 

1. The advocacy and teaching of metaphysical concepts and the 
dissemination by mail of publications on such subject, is not a practice 
entitled to the protection of the First Amendment to the Constitution. 

2. The Postmaster General and his subordinates have the 
power to prescribe standards for the literature which a periodical dis- 
seminates through the mails. 

3. Fraud may be presumed from statements of opinions ex- 
pressed in advertising matter offering a publication or treatise for sale 
by mail, and from a reading by a public official of the writings fur- 
nished in response thereto, notwithstanding the fact that no exact stan- 
dard of absolute truth exists by which to prove any assertion so made, 
to be false and a fraud. 

4. Itis not necessary that the question be reduced to one of 
fact, since non-scientific opinions as to the future based upon past 
statistical data, are sufficient to justify a finding of fraud in fact. 

5. The opinion testimony of a business economist pertaining 
to various factors generally considered in the business management field 
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as being essential to success in the field of commerce and trade, is 
sufficient to warrant a finding that where the application or meta- 
physical and spiritual concepts are advocated as a method of attaining 


success, there exists an intent to deceive. | 

6. It is not necessary in proceedings under Sections 259 and 
732 of Title 39 U.S. Code for the prosecution to prove fraudulent in- 
tent by affirmative evidence as to the lack of good faith by the ‘anid 
charged. 
7. The decisions of Hearing Examiners for the Post Office De- 
partment are entitled to no weight upon appeal therefrom, either by the 
agency or by the courts. 

8. The Postmaster General may lawfully delegate to subordina- 
tes, the quasi-judicial functions entrusted to him by 39 U.S. c. 299 and 
732. | 
9. It is sufficient to establish compliance with the Administra- 
tive Procedure Act of 1946 as amended (5 U.S. C. 1004(c)) by an asser- 
tion of the official performing prosecuting functions that he did not parti- 
cipate or advise in the agency review and decision . ! 

10. It is not necessary under. the provisions of Section 3(a) of 
the Administrative Procedure Act, (39 U.S.C. 1002(a)) for the Post 
Office Department to publish in the Federal Register its amended Rules 
of Practice, even though material changes involving substantive rights 
are incorporated therein, where a party affected thereby has notice of 
such changes. Nor is it necessary under the provisions of the Adminis- 
trative Procedure Act that the Post Office Department publish in the 
Federal Register a description of its central and field organizations in- 
cluding delegations by the agency of final authority and statements of the 
general course and method by which its functions are channeled and de- 
termined, including the intra mural relations between prosecutor and 
judge. ; 

11. There is no duty imposed upon the Postmaster General or 
his subordinates to limit a mail-stoppage order so that it applies only 
to mail matter addressed to the party which has to do with that part of 
the party's conduct which has been found to be fraudulent. ! 


ee 
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12. The provisions of Sections 259 and 732 of Title 39 U.S. as 
Code, can be invoked to ban receipt of mail and payment of postal money 


orders at any time, provided there has been a showing that some years 
past the party concerned engaged in an enterprise found to be fraudulent 
by officials of the Post Office Department. 

13. The proceedings conducted by defendants were in all re- 
spects correct and proper and in accordance with applicable laws and 
regulations. 

14. The fraud order was properly issued pursuant to Title 39, 
U.S.C. Secs. 259 and 732. 

15. Plaintiff's motion for preliminary injunction will be denied. 


JUDGE 


[Filed June 13, 1958] 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This case having come on for hearing on plaintiff's motion for 
preliminary injunction, upon defendants’ motion for summary judgment 
or in the alternative to dismiss, and upon plaintiff's cross-motion for 
summary judgment, and the Court having considered said pleadings, the 
oppositions thereto, the affidavits and exhibits filed therewith, anda full and 
complete hearing having been afforded the parties, the Court makes the 
following findings of fact and conclusions of law: 


Findings of Fact 
1. On April 24,1953 a proceeding was instituted under the pro- 


visions of Title 39, U.S.C. Secs. 259 and 732 against plaintiff in his own v 
name and in names and organizations attributable to him or identified ° 
with him. . 


2. The complaint charged that plaintiff was obtaining remit- 
tances of money through the mail for two courses of instruction, one 
calied ''The Sacred Laws Behind Miracles", and the other called "Secrets 
of Wealth, Power and Success", by means of false and fraudulent pre- | 
tenses, etc. a 
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3. The course entitled "The Sacred Laws Behind Miracles" is 


not in issue in the instant case. 





4. A hearing on the complaint was conducted before a Hearing 
Examiner on June 9 and 10, 1953, and on November 6, 1953 the Examiner 
issued a ruling dismissing the complaint. ; ! 

5. On December 7, 1953 the Solicitor for the Post Office Depart- 
ment appealed from the ruling of the Hearing Examiner to the Post- 
master General under the provisions of Sec. 150. 423 of the Rules of 
Practice, amended, effective November 6, 1952 and published i the 
Federal Register at 17 F.R. 9984. 3 

6. On January 20,1954 an order of the Postmaster General dele- 
gating his duties and powers to issue fraud orders to the Deputy Post- 
master General was published in the Federal Register at 19 F, R. 361, 
and pursuant to Sec. 1(b) of Reorganization Plan No. 3 of 1949 (63 Stat. 
1066). ! 

7. The ultimate decision authorizing the fraud order in the in- 
stant case was made by a duly authorized Deputy Postmaster General 
who rendered the final departmental decision. i 

8. On April 24,1958 the Deputy Postmaster General issued the 
final departmental decision upon the appeal finding in favor of | the Solici- 
tor with respect to the circular "Secrets of Wealth, Power and Success", 
and based upon findings of fact and conclusions of law relative to this so- 
called course of instruction, an appropriate fraud order issued. 

9. With respect to all proceedings conducted by the Post Office 
Department in the instant action there was a complete and actual separa- 
tion of investigative, prosecuting and judicial functions. | 

10. With respect to the proceedings conducted by the Post Office 
Department in the instant action no officer, attorney, employee or agent 
engaged in the performance of the investigative or prosecuting functions 
for the Post Office Department participated or advised in the agency de- 
cision which was made by E. O. Sessions, Deputy Postmaster General, 
on April 23, 1958. | 
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11. Plaintiff did obtain remittances of money through the mail 
for a so-called course of instruction entitled "The Sacred Laws Behind 
Miracles", by means of false and fraudulent pretenses. 

12. Public attention was attracted to plaintiff's scheme by means 
of advertising matter distributed to the public calculated to induce readers 
to send money through the mail to the plaintiff. 

13. The so-called course of instruction entitled "Secrets of 
Wealth, Power and Success" discloses no method of acquiring material 
wealth, and such course of instruction is of no value, and all of the evi- 
dence adduced demonstrates an intent to deceive. 

Conclusions of Law 

1. The proceedings conducted by defendants were in all respects 
correct and proper and in accordance with applicable laws and regulations. 

2. The fraud order was properly issued pursuant to Title 39, 
U.S.C. Secs. 259 and 732. 

3. Plaintiff's motion for preliminary injunction will be denied. 


/s/ Edward M. Curran 
Judge 
[Certificate Of Service ] 


[Filed June 13, 1958] 
ORDER 

This case having come on for hearing upon plaintiff's motion for 
a preliminary injunction, upon defendants’ motion for summary judg- 
ment or in the aiternative to dismiss, and upon plaintiff's cross-motion 
for summary judgment, and in accordance with the findings of fact and 
conclusions of law entered herein, and it appearing to the Court that 
there exists no genuine issue as to material fact and that defendants are 
entitled to judgment as a matter of law, it is by the Court this 13th day 
of June 1958 

ORDERED that plaintiff's motion for a preliminary injunction be 
and the same is hereby denied; that defendants’ motion for summary 
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judgment be and the same is hereby granted; that plaintiff's cross- 
motion for summary judgment be and the same is hereby denied, and 
that the complaint be and the same is hereby dismissed. | 


/s/ Edward M, Curran 
Judge 


[Certificate Of Service] ! 





[Filed June 17, 1958] ! 


NOTICE OF APPEAL TO THE UNITED STATES COURT 
OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Notice is hereby given that Rev. Merle E. Parker, D, D., plain- 
tiff above named, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the order entered herein the 
13th day of June, 1958, denying plaintiff's motion for injunction pendente 
lite, granting defendants’ motion for summary judgment or to dismiss, 
denying plaintiff's cross-motion for summary judgment, and dismissing 
the complaint. | 
/s/ Horace J. Donnelly, Jr. 

Attorney for Plaintiff 


BRIEF FOR APPELLEES 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,530 
REVEREND MERLE KE. Parker, D.D., arpPELLANT, 
v. 


ARTHUR E. SUMMERFIELD, Postmaster General of the United 
States, ET AL., APPELLEES 


APPEAL FROM THE UNITED STA 5 Bis 


THE DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
EDGAR T. BELLINGER, 


Assistant United States Attorneys. 








No. 14,530 


QUESTIONS PRESENTED 

Where the Solicitor of the Post Office Department proves 
by uncontradicted evidence that a person is representing 
that a course entitled ‘‘Secrets of Wealth, Power and Suc- 
cess’’ which only teaches a frame of mind toward making 
money, will ‘‘start money rolling in at such a rate’’ 
that the purchaser ‘‘may need belp to count it’’, and the 
hearing examiner renders an initial decision dismissing 
the complaint for failure to prove fraudulent intent, in the 
opinion of the appellees the following questions are pr e- 
sented : 





1. May the Solicitor appeal the decision under applets 
regulations providing that ‘‘any party of record’’ may 
appeal to the Postmaster General? ! 

2. May the Deputy Postmaster General under a delega- 
tion of authority from the Postmaster General in accord- 
ance with a statutory reorganization plan, lawfully render 





the final agency decision and issue a fraud order? 














Counterstatement of Facts 
Statutes and Rules Involved 
Summary of Argument 
Argument: 
I, The District Court Did Not Err In Ruling That The Post 
Office Proceedings Were In All Respects Correct And In 
Conformity With Applicable Rules, Procedures, Regula- 
tions And Statutes 
II, The District Court Did Not Err In Finding That The 
Decision Of The Deputy Postmaster General Was Cor- 
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COUNTERSTATEMENT OF FACTS 


On April 24, 1953, the Solicitor of the Post Office Bene. 
ment instituted proceedings’ against appellant for alleged 
violations of 39 U.S.C. §§ 259, 732 under the Rules of Prac- 
tice of the Department as amended November 6, 1952.” The 
complaint charged that appellant was conducting a fraudu- 
lent scheme by ‘‘obtaining remittances of money through 
the mails for two courses of instructions, one called ‘The 
Sacred Laws Behind Miracles’ and the other called ‘ Secrets 
of Wealth, Power and Success’, by means of false and 


? Pursuant to the Administrative Procedure Act (5 U.S.C. § 1001 
et seq.). 


2 Published in 17 F.R. 9984. 
(1) 
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fraudulent pretenses, representations and promises”’ (J.A. 
35). The following was alleged: 


“That by means of the advertising matter copied 
in Exhibit ‘B’ hereto, mentioned in paragraph (2) 
above, the respondents are representing to the public 
in substance and effect; 

‘That the said ‘Secrets of Wealth, Power and Suc- 
cess’ will enable any person following the instructions 
contained therein to earn an ‘Extra One Thousand 
Dollars’ within six months after ‘These Secrets’ are 
put ‘To Work;’ 

“That the said ‘Secrets of Wealth, Power and Suc- 
cess’ will reveal to the purchaser ‘the real Open 
Sesame’ to his ‘most cherished dreams’, that is to say, 
that by following the instructions therein the remitter 
will be able to realize all of his most cherished de- 
sires; 

‘‘That the said ‘Secrets of Wealth, Power and Suc- 
cess’ will reveal to the remitter not only how he can 
‘start money rolling in at such a rate’ that he ‘may 
need help to count it,’ but how he ‘can keep it rolling 
in from now on’; 

‘That the ‘Secrets of Wealth, Power and Success’ 
will reveal and enable the remitter to acquire ‘25 Mil- 
lion Dollars’ or ‘a mere Twenty-Five Thousand,’ ac- 
cording to the remitters desires, and; 

‘That the said ‘Secrets of Wealth, Power and Suc- 
cess’ will reveal and enable any remitter to do ‘Any- 
thing that anyone else has ever done,’ and there is no 
need for ‘Education or Specialty’ because those factors 
have ‘very little to do with real success’.’? (J.A. 37). 


After notice and the complaint had been served on appel- 
lant and answer thereto was filed, a hearing was held on 
June 9 and June 10, 1953 (J.A. 9). 

On November 6, 1953, the hearing examiner rendered an 
Initial Decision dismissing the complaint concluding that 
the Solicitor had failed to show the requisite fraudulent 
intent (J.A. 9-15). The Solicitor then noted an appeal in 
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accordance with Section 150.423 of the Rules which oes 
in part as follows: 


‘‘Appeal from Initial Decision. (a) Any party, of 
record in a proceeding, . . . may file a notice of in- 
tention to appeal to the Postmaster General in accord- 
ance with paragraph (b) hereof.’’ (J.A. 17). | 





Appellant filed a motion to dismiss claiming in essence that 
the Solicitor had no right of appeal (J.A.19). On February 
18, 1954, the Deputy Postmaster General, acting under the 
authority delegated to him by the Postmaster General,; by 
order No. 55507 of January 13, 1954 (J.A. 25), denied the 
motion to dismiss (J.A. 22). ! 
On November 16, 1954, appellant filed an action for de- 
claratory judgment and injunction in the District Court 
(Civil Action 4891-54). On May 4, 1956, the District Court 
granted the appellee’s motion to dismiss on the ground of 
failure to exhaust administrative remedies. On appeal the 
judgment was affirmed by this Court. Parker v. Swmmer- 
field, 100 U.S. App. D.C. 98, 243 F.2d 42 (1957). 
On May 25, 1957, appellant filed his brief in reply to the 
Solicitor’s appeal. On April 24, 1958, the Deputy Post- 
master General issued the final departmental decision, ‘af- 
firming the decision of the hearing examiner as to the course 
‘Sacred Laws Behind Miracles’’ and finding in favor of 
the Solicitor as to the course ‘‘Secrets of Wealth, Power 
and Success’’. With regard to the latter course, he found 
that appellant had ‘‘shown in their statements . . . such 
a reckless disregard for truth that an intent may be jin- 
ferred from all of the testimony and the circumstances |in- 
volved.’’ (J.A. 30). Based on this, the appropriate fraud 
order was issued directing the postmaster to: hold all mail 
which was sent to the addressee—as advertised in the 
fraudulent course—and not to pay postal money oruere 
made out to the same (J.A. 30). 
On May 2, 1958, appellant filed a complaint for decla - 
tory judgment and/or injunction in the District Court seek- 
ing judicial review of the actions of the Post Office 
Department (Civil. Action 1150-58) (J.A. 1). Appellees 
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moved for summary judgment and appellant made a simi- 
lar cross motion. On June 13, 1958, the District Court 

denied appellant’s motion and granted appellees’, finding in 
essence that the procedures of the Post Office were proper, 
that appellant was conducting a fraudulent scheme in viola- 
tion of the statute, and that the fraud order was properly 
issued (J.A. 90). This appeal followed (J.A. 93). 


STATUTES AND RULES INVOLVED 


Title 39, United States Code, Section 259, provides: 


The Postmaster General may, upon evidence satis- 
factory to him that any person or company is en- 
gaged in conducting any lottery, gift enterprise, or 
scheme for the distribution of money, or of any real 
or personal property by lot, chance, or drawing of 
any kind, or that any person or company is conduct- 
ing any other scheme or device for obtaining money 
or property of any kind through the mails by means 
of false or fraudulent pretenses, representations, or 
promises, instruct postmasters at any post office at 
which registered letters or any other letters or mail 
matter arrive directed to any such person or company 
or to the agent or representative of any such person 
or company, whether such agent or representative is 
acting as an individual or as a firm, bank, corporation, 
or association of any kind, to return all such mail 
matter to the postmaster at the office at which it was 
originally mailed, with the word ‘‘Fraudulent’’ plainly 
written or stamped upon the outside thereof; and all 
such mail matter so returned to such postmasters 
shall be by them returned to the writers thereof, under 
such regulations as the Postmaster General may pre- 
scribe. Nothing contained in this section shall be so 
construed as to authorize any postmaster or other 
person to open any letter not addressed to himself. 
The public advertisement by such person or company 
so conducting such lottery, gift enterprise, scheme, or 
device, that remittances for the same may be made 





b) 


- by:mail-to any other person, firm, bank, corporation, 
or association named therein shall be held to be prima 
facie evidence of the existence of said agency by all 

the parties named therein; but the Postmaster General 
shall not be precluded from ascertaining the existence 
of such agency in any other legal way ey) to 
himself. 





Title 39, United States Code, Section 732 provides: _ 


The Postmaster General may, upon evidence’ satis- 
factory to him that any person or company is engaged 
in conducting any lottery, gift enterprise, or scheme 
for the distribution of money, or of any real or per- 
sonal property by lot, chance, or drawing of any kind, 
or that any person or company is conducting any other 
scheme for obtaining money or property of any kind 
through the mails by means of false or fraudulent 
pretenses, representations, or promises, forbid the 
payment by any postmaster to said person or company 
of any postal money orders drawn to his or its order, 
or in his or its favor, or to the agent of any such 
person or company, whether such agent is acting as 
an individual or as a firm, bank, corporation, or as- 
sociation of any kind, and may provide by regulation 
for the return to the remitters of the sums atte? 
in such money orders. 

This shall not authorize any person to. open any 
letter not addressed to himself. 

The public advertisement by such person or company 
so conducting any such lottery, gift enterprise, 
scheme, or device, that remittances for the same may 
be made by means of postal money orders to any 
other person, firm, bank, corporation, or association 
named therein shall be held to be prima facie evidence 
of the existence of said agency by all the parties 
named therein; but the Postmaster General shall not 
be precluded from ascertaining the existence of stich 
agency in any other legal way. 
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Title 5, United States Code, Section 1001(b) provides: 


‘‘Person’’ includes individuals, partnerships, cor- 
porations, associations, or public or private organiza- 
tions of any character other than agencies. ‘‘Party”’ 
includes any person or agency named or admitted as 
party, or properly seeking and entitled as of right to 
be admitted as a party, in any agency proceedings; 
but nothing herein shall be construed to prevent an 
agency from admitting any person or agency as a 
party for limited purposes. 


Title 5, United States Code, Section 1002(a) provides: 


Except to the extent that there is involved (1) any 
function of the United States requiring secrecy in the 
public interest or (2) any matter relating solely to the 
internal management of any agency— 

(a) Every agency shall separately state and cur- 
rently publish in the Federal Register (1) descrip- 
tions of its central and field organization including 
delegations by the agency of final authority and the 
established places at which, and methods whereby, 
the public may secure information or make submittals 
or requests; (2) statements of the general course and 
method by which its functions are channeled and de- 
termined, including the nature and requirements of 
all formal or informal procedures available as well 
as forms and instructions as to the scope and con- 
tents of all papers, reports, or examinations; and (3) 
substantive rules adopted as authorized by law and 

' statements of general policy or interpretations formu- 
lated and adopted by the agency for the guidance 
of the public, but not rules addressed to and served 
upon named persons in accordance with law. No per- 
son shall in any manner be required to resort to organ- 
ization or procedure not so published. 


Title 5, United States Code, Section 1003(a) provides: 


Except to the extent that there is involved (1) any 
military, naval, or foreign affairs function of the 





: | 
United States or (2) any matter relating to agency 
management or personnel or to public property, loans, 
grants, benefits, or contracts—. 

(a) General notice of proposed rule making shall 
be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally 
served or otherwise have actual notice thereof in| ac- 
cordance with law) and shall include (1) a statement 
of the time, place, and nature of public rule making 
proceedings ; (2) reference to the authority under 
which the rule is proposed; and (3) either the terms 
or substance of the proposed rule or a description of 
the subjects and issues involved. Except where notice 
or hearing is required by statute, this subsection 
shall not apply to interpretative rules, general state- 
ments of policy, rules of agency organization, proce- 
dure, or practice, or in any situation in which ‘the 
agency for good cause finds (and incorporates the 
finding and a brief statement of the reasons therefor 
in the rules issued) that notice and public procedure 
thereon are impracticable, unnecessary or contrary to 
the public interest. 








Title 5, United States Code, Section 1004(c) provides: 


The same officers who preside at the reception of 
evidence pursuant to section 1006 of this title shall 
make the recommended decision or initial decision! re- 
quired by section 1007 of this title except where such 
officers become unavailable to the agency. Save to 
the extent required for the disposition of ex parte 
matters as authorized by law, no such officer shall 
consult any person or party on any fact in issue jun- 
less upon notice and opportunity for all parties to 
participate; nor shall such officer be responsible to or 
subject to the supervision or direction of any officer, 
employee, or agent engaged in the performance of 
investigative or prosecuting functions for any agency. 
No officer, employee, or agent engaged in the perform- 
ance of investigative or prosecuting functions for 
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any agency in any case shall, in that or. a factually re- 
lated case, participate or advise in the decision, rec- 
ommended decision, or agency review pursuant to sec- 
tion 1007 of this title except as witness or counsel 
in public proceedings. This subsection shall not ap- 
ply in determining applications for initial licenses or 
to proceedings involving the validity or application 
of rates, facilities, or practices of public utilities or 
carriers; nor shall it be applicable in any manner to 
the agency or any member or members of the body 
comprising the agency. 


Title 5, United States Code, 1009(e) provides: 


Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 


(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 


of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu- 
tional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) without observ- 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the re- 
quirements of sections 1006 and 1007 of this title or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de- 
terminations the court shall review the whole record 
or such portions thereof as may be cited by any party, 





, ! 
and due account shall be taken of the rule of preju- 
dicial error. | 

Code of Federal Regulations, Title 39, Section 201. 27 pr. 

vides : 


Application for modification or revocation of on $. 
(a) Any party against whom an order has been issued 
may file with the Docket Clerk an original and three 
copies of an application for modification or revocation 
thereof. Said application shall set forth the grounds 
upon which it is based; must contain a statement to the 
effect that the unlawful enterprise against which the 
order is directed is no longer being conducted under 
the name or names specified in the order or any other 
name and that the unlawful scheme will not be resumed 
in the future under such names or any other names ; 
and it must be sworn to by the applicant. 


Department’s Rules of Practice, dated November 6, 190, 
set forth at J.A. 16-18. 


SUMMARY OF ARGUMENT 


Where applicable regulations of the Post Office permit 
an appeal from the initial decision of the hearing examiner 
to the Postmaster General by “any party of record’’, and 
the statute places the authority in the Postmaster General 
to issue postal fraud orders ‘‘on evidence satisfactory to 
him’’, it was proper for the Solicitor of the Post Office to 
appeal an adverse initial decision of the hearing examiner 
and for the Deputy Postmaster General, acting under | a 
delegation of authority from the Postmaster General ac- 
cording to a statutory reorganization plan, to render the 
final agency decision. 

Where uncontradicted evidence indicates that a eneunl 
is using the mails to advertise that a course, which actually 
only contains views on the frame of mind one should haye 
toward making money, will ‘‘start money rolling in at such 
a rate’’ that ihe purchaser ‘‘may need help to count it’’, ‘it 
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was not arbitrary and capricious for the Deputy Postmaster 
General to find as a fact that the person was obtaining and 
seeking to obtain money through the mail by false and 
fraudulent pretenses, representations and promises. A 
fraud order stopping the mail directed to the addressee of 
the fraudulent scheme was proper and lawful. 


ARGUMENT 
I 


The District Court did not err in ruling that the Post Office 
proceedings were in all respects correct and in conformity 
with applicable rules, procedures, regulations and statutes. 


Appellant claims error in the procedures followed by the 
Post Office. He contends (1) that the Solicitor had no 
right of appeal from an adverse decision of the hearing 
examiner; (2) that the Deputy Postmaster General had no 
authority to rule on the appeal; and (3) that there was no 
separability of functions between the prosecutor (the 
Solicitor) and the judge (the Deputy Postmaster General). 

Appellant’s first contention is plainly without merit, since 
if it were so, the hearing examiner would have absolute 
discretion to prevent issuance of a fraud order no matter 
how erroneous his decision in law or fact. No authority 
can be found to support such a view. However, the Rules 
of Practice of the Department* under the Administrative 
Procedure Act clearly contemplates and provides for such 
an appeal. The term ‘‘initial decision’’ itself implies that 
it is only a recommendation to the ultimate or final author- 
ity who may accept or reject it. For example, in Bersoff 
v. Donaldson, 84 U.S.App.D.C. 226, 174 F.2d 494, 495 (1949), 
a case involving issuance of a fraud order, this Court 
referred to the initial decision as the ‘‘recommended 
decision of the examiner’’. And Section 150.422 of the 
Rules of Practice provides that the initial decision ‘‘shall 
become the final decision unless an appeal therefrom is 


$ As amended November 6, 1952 (17 F.R. 9983). 
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perfected in the manner provided in Sec. 150.423 of. this 
subpart.’’ Section 150.423 provides in part as follows: | 


‘Appeal from Initial Decision. (a) Any party’ of 
record in a proceeding, except those who fail to answer 
the complaint or having answered fail to appear at the 
hearing, may file a notice of intention to appeal to the 
Postmaster General . .”’? (Emphasis supplied). 


Clearly the Solicitor had a right of appeal for he was a 
party of record in the proceeding (J.A. 35). 
The Deputy Postmaster General had undisputed ath: 
ity to act in rendering the final departmental decision and 
issuing the fraud order. By order No. 55507, dated Janu- 
ary 13, 1954, the Postmaster General delegated the requi- 
site authority to the Deputy Postmaster General in 
accordance with section 1(b) of Reorganization Plan No. 
3 of 19494 (J.A. 25). This was published January 20, 
1954 (19 F.R. 361), and appellant concedes he had actual 
notice when a copy was served on counsel with the Rules 
of Practice of 1954° (J.A. 22). Publication of notice! of 
promulgation of such Department Procedural Rules is spe- 
cifically exempted by Section 4(a) of the Administrative 
Procedure Act. 5 U.S.C. § 1003(a). | 
Finally, appellant contends that there was no proper 
separation of functions. He points to Columbia Research 
Corp. v. Schaffer, No. 24831, 3rd Cir. (decided May 13, 
1958). However, a different procedure was involved there, 
that is, the General Counsel (formerly the Solicitor) pre- 
pared the complaint and the Assistant General Counsel 
(formerly the Assistant Solicitor) made the final decision. 
The case at bar is entirely different. Here the Solicitor 
prepared the complaint and the ‘‘agency’’ (the Deputy 
Postmaster General) made the final decision. Of record 
is the affidavit of the Assistant Solicitor (now Assistant 





463 Stat. 1066. | 


5 Published December 1, 1954, in 19 F.R. 7848, but not appli- 
cable to the case at bar since they specifically exclude cases insti- 
tuted under prior rules of practice. See 39 C.F.R. 201.1. ! 
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General Counsel) to the effect that no member of the staff 
engaged in prosecuting functions participated or advised 
in the final decision made by the Deputy Postmaster Gen- 
eral (J.A.74). Assuming arguendo that there were some 
fusion between the judge and prosecutor herein, it would 
be permissible in that 5 U.S.C. § 1004(c) specifically pro- 
vides that the subsection relating to separability of func- 
tions should not apply to the ‘‘agency’’ or to any of its 
‘‘members’’. See Columbia Research Corp. v. Schaffer, 
supra. Accordingly, the procedures followed were entirely 
proper, and in accord with the applicable rules and stat- 
utes. 
II 


The District Court did not err in finding that the decision of 
the Deputy Postmaster General was correct 


Appellant claims that the decision of the Deputy Post- 
master General ‘‘is without substantial evidence to support 
it and is an arbitrary, capricious and unwarranted action’’ 
(App. Br. 12). To support this he apparently attempts to 
suggest that the course entitled ‘‘Secrets of Wealth, Power 
and Suecess’’ is in the realm of spiritual teachings, and 
that this is a defense to an action under 39 U.S.C. 4 259. 
However, it is clear that a religious ingredient is no better 
defense to a charge of fraud than to a charge of murder. 
Fields v. Hammegan, 82 U.S. App. D.C. 234, 162 F.2d 17 
(1947), cert. denied, 332 U.S. 773 (1947). And the ques- 
tion is not whether the product delivered (here the course) 
is worth anything or has any value, but whether or not it 
was so far from being what it was advertised to be as to 
constitute a fraud on the ee See Leach v. Carlile, 258 
U.S. 138 (1922). Shes 

At the hearing appellant’ sirenias svete and 
a number of the lessons of the course were introduced in 
evidence (J.A. 45-51). A business economist with twenty- 
five years experience in the Department of Commerce tes- 
tified as an expert witness (J.A. 51). From the record 
of the lengthy testimony and exhibits, the Deputy Post- 
master General.found that ‘‘The average person who reads 
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the circulars pertaining to the course .. . 
the impression that if he purchases the course he can ‘start 
money rolling in at such a rate’ that he ‘ may need help 
to count it’ and that he ‘can keep it rolling in from now 
on.’’? (J.A. 29). He also found that appellant’s course 
contains no methods of procedure to acquire wealth, but 
that it dealt only with the frame of mind towards making 
money (J.A. 29). For example, ‘‘Lesson One’’ comets 
in part the following: 


‘1. Avoid reading, or hearing any type of Necative 
IpgEa. Negative Ideas include fully eighty percent of 
all items in your daily newspaper, radio and televi- 
sion.”’ | 


‘*2, Avoid people who are always complaining * .* 
‘<3, Avoid people who are ‘‘addicted to poverty. * * * 


‘*1. Read every ‘Success Story’ you can find. * * * 
“‘Therefore, keep your goal and your ‘Blueprint’ 
secret. Tell no one how much you expect to make soon. 
But begin at once to Spenp your fortune mentally. 





‘Treasure Maps’ and scrap books are excellent for 
this purpose. Cut out pictures of various things you 
want, placing the price of each under the picture. * * * 
Now, mind you, no shoddy stuff, or your Micury Giant 
will get disgusted with you and quit almost before fhe 
wakes up!’’ 


The record clearly supports the Deputy Postmaster Gen 
eral’s conclusions. 

It is clear that proof of fraudulent intent, that is an in- 
tent to deceive, must be established. However, an intent 
to deceive may be inferred from the universality of scien- 
tific belief that the advertising representations are unsup- 
portable. Reilly v. Pinkus, 338 U.S. 269 (1949). Here, 
where appellant demonstrated such a reckless disregard for 
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truth, an inference of fraud was inescapable. Questions 
of fraud in such cases are determined in the light of the 
effect that the advertisement would most probably produce 
on the ordinary mind. ‘‘People have a right to assume 
that fraudulent advertising traps will not be laid to ensnare 
them. Laws are made to protect the trusting as well as the 
suspicious.’’ Donaldson v. Read Magazine, Inc., 333 U.S. 
178 (1948). The sole question for the courts, of course, is 
whether or not there is substantial evidence to support the 
finding so that it cannot be justly said to be palpably wrong 
and therefore arbitrary. Leach v. Carlile, supra. Farley 
v. Simmons, 69 App.D.C. 110, 99 F.2d 343 (1938), cert. 
demed, 305 U.S. 651 (1938), reh. denied, 305 U.S. 676 
(1939). And the action of the agency is presumptively cor- 
rect. Farley v. Heininger, 70 App.D.C. 200, 105 F.2d 79 
(1939), cert. demed, 308 U.S. 587 (1939). Not only has 
appellant failed to overcome this presumption but the evi- 
dence is more than sufficient to justify the finding of the 
Deputy Postmaster General. 

Once the character of appellant’s enterprise was estab- 
lished to be fraudulent, the authority to stop all mail sent 
to the addressee is clear and constitutional. See 39 U.S.C. 
§ 259, Donaldson v. Read Magazine, Inc., supra; Public 
Clearing House v. Coyne, 194 U.S. 497 (1904) ; Annotation, 
94 L.Ed. 72, § 2. Nor does it make any difference if some of 
the letters are of a purely personal or domestic character 
and have no connection whatever with the prohibited enter- 
prise. Public Clearing House v. Coyne, supra. Appel- 
lant’s doctrine of ‘‘previous restraint’’ (App. Br. 19, 20) is 
without merit since if future publications do not contain 
the fraudulent representations, appellant has a clear 
remedy under the Rules of Practice by requesting a revo- 
cation of the fraud order. See 39 C.F.R. § 201.27. Not 
having chosen to pursue such a remedy, he has failed to 
exhaust his administrative remedies in this regard and has 
no standing here to raise such an issue. See Parker v. 
Summerfield, supra. Thus the fraud order was proper. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judemen t 
of the District Court be affirmed. 


OuIver Gasca, | 
Umted States ates, 
Caz. W. BELCHER, 
Epear T. BELLINGER, 
Assistant Umited States Attorneys, 
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